








_ The Green Bag 


December, 1913 


Number 12 





Volume XXV 





The New Judicial Appointments in England 


GAIN the English judicial system 
has given proof of its singular 
effectiveness in filling vacancies by meri- 
torious promotion. The advancement 
of Sir Rufus Isaacs, K.C., M.P., to the 
office of Lord Chief Justice of England 
has been singularly well received. The 
explanation is to be found in the general 
recognition of those merits which the 
London Law Journal sought to define 
when it spoke of “‘the unremitting indus- 
try, the large grasp of legal principles, the 
ready grasp of facts, the innate sense of 
fairness, the serenity of temper and the 
dignity of demeanor which Sir Rufus 
Isaacs has always displayed at the bar.” 
The marked ability of the new Lord 
Chief Justice as an advocate, the attrac- 
tiveness of his personality, and his great 
sense of fairness, have endeared him to 
the English bar, of which he has been 
one of the most popular members. 
As an advocate his success has been 
founded on lucidity of argument and 
skill in cross-examination more than 
upon forensic eloquence. His unusual 
grasp of details of financial and com- 
mercial transactions, the foundation 
of which was laid during his stock- 
brokerage experience, made him a master 
of intricate subjects of litigation, and 
he brings to the chair of Mansfield an 
equipment in the law merchant which 
suggests that of his great predecessor. 


In some of the reports of his rapid 
rise, a romantic coloring has been given 
to his adoption of the legal career at a 
comparatively late age after he had 
met with failure in his stock exchange 
career. As a matter of fact Sir Rufus 
Isaacs was called to the bar at the age 
of twenty-seven, an age at which little 
advantage can be derived from a few 
years’ experience in practice. His rise 
has been the steady progress of a barris- 
ter of conspicuous attainments, and as 
he is now fifty-three years old his ap- 
pointment as Lord Chief Justice comes 
as the reward of twenty-five years of 
hard work at his profession. The record 
reads as follows: called to the bar in 
1887, made a Q.C. in 1898, succeeded 
in 1900 to the commanding position at 
the bar made vacant by the appoint- 
ment of Sir Edward Carson as Solicitor- 
General, was advanced in 1910 to the 
post of Solicitor-General upon the 
advancement of Sir Samuel Evans to 
the presidency of the Probate, Divorce, 
and Admiralty Division, and some six 
months later succeeded Sir William 
Robson as Attorney-General. 

The retirement of Lord Alverstone 
from the office he has filled with such 
ability for thirteen years is universally 
regretted. The retiring Lord Chief Jus- 
tice was a judge of great breadth of 
mind, freedom from pettiness, and gen- 
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erosity of disposition particularly marked 
in his relations with counsel. In the 
Court of Criminal Appeal, which began 
its sittings under his presidency, he 
created, as his successor has happily 
said, out of the dry bones of an Act of 
Parliament a great institution. It fell 
to his province to develop the policy of 
a court the function of which was but 
vaguely outlined in the statute establish- 
ing it. He has worked out a wise, 
moderate policy for this tribunal, such 
as to interfere neither too little nor too 
much with the judgments brought before 
it for review. The cardinal features of 
this policy may be said to be to sustain 
verdicts reasonably found on evidence 
properly admitted, not to interfere with 
the sentence passed unless the judge 
has gone wrong in principle and within 
these limits to standardize sentences as 
far as possible, and not to quash a ver- 
dict for mere technical error in instruc- 
tions unless they might have led the 
jury astray. 

Sir John Simon, K.C., who succeeds 
Sir Rufus Isaacs as Attorney-General, is a 
man of remarkable intellectual force, 
which has been displayed in Parliament 
as well as at the bar, where he has gone 
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forward rapidly in only fourteen years 
of practice. He is only forty years old, 
and such phrases are written of him 
as that his rapid promotion has been 
“certainly unique in modern times,” 
and that he ‘“‘possesses a capacious and 
cultured mind and a strong and attrac- 
tive personality.” 

Mr. Stanley Owen Buckmaster, K.C., 
M.P., becomes Solicitor-General. He 
has won a great reputation at the 
Chancery bar, and is considered an 
effective speaker in Parliament. 

Lord Justice Hamilton has _ been 
promoted to the office of Lord of Appeal, 
from his position at the head of the 
Scottish judiciary. Lord Dunedin has 
also become a Lord of Appeal. These 
two appointments increase the strength 
of the House of Lords and of the Judicial 
Committee of the Privy Council, having 
come about under the provisions of the 
Appellate Jurisdiction Act looking to 
the appointment of two additional Lords 
of Appeal in Ordinary. 

Mr. Justice Phillimore has been ad- 
vanced from the King’s Bench Division 
to the position of a Lord Justice, and his 
learning will find a new field for its 
exercise in the Court of Appeal. 





Mechanics of Codification 


By W. L. GoLDSBOROUGH 


OF THE CODE COMMITTEE OF THE PHILIPPINE ISLANDS 


HE suggestions contained herein 

were formulated and submitted 
to the “powers that be” in the Philip- 
pines in 1909-1910, when a committee 
was organizing and entering upon the 
work of revising the existing codes and 
laws of the Islands and preparing new 
codes “in accordance with modern prin- 


ciples of the science of law.’' Four 
years’ experience as a member of that 
committee have confirmed the writer’s 
first conclusions as to the number of 
codes which should go to make up a 
complete system, and as to the plan of 


1 Act 1941 of the Philippine Legislature. 
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campaign best calculated to avoid omis- 
sions, oversights and inconsistencies, and 
to produce a system of codes harmonious 
and useful to the limit of the committee’s 
capacity. 

It may not be amiss at this point to 
distinguish between true codification, 
to which this article relates, and mere 
compilation. The latter may be de- 
scribed as the comparatively hasty and 
unscientific grouping together of exist- 
ing laws so that they can be more con- 
veniently used than when scattered 
through the volumes in which they 
were from year to year promulgated. 
The so-called codes of Maryland and 
Mississippi are compilations and not 
codes. Codification, on the other hand, 
is the logical distribution of existing 
laws to specific codes, and the concise 
and systematic expression and arrange- 
ment in the codes of such laws and the 
new legislation required to form a clear 
and harmonious whole, designed to meet 
all present exigencies and to provide so 
far as possible for the future. Califor- 
nia and Montana are states whose laws 
have been codified. 

In constructing a complete code sys- 
tem for a state, the plan at once most 
logical and most nearly approximating 
the better modern practice is to embody 
the general laws in four codes, political, 
civil, penal, and remedial, accompanied 
by a fifth book to bring all the laws of 
the state into the scheme, each of the 
five books having its own index and also 
a general index to all the books, as 
follows: — 


GENERAL LAWS : 

1. Political Code (With and preliminary 
to which should be printed the Organic 
Laws, being the Constitution of the 
United States, the Constitution of the 
State, and all Treaties, Acts of Con- 
gress, etc., having special reference to 
the territory out of which the state 
was carved). Containing the public laws 


relating to governmental constituents, 
organization and administration, includ- 
ing public property, revenues, works, 
education, health and morals. 

2. Civil Code: Containing the private laws, 
or the laws governing private persons 
with special reference to their inter- 
relations, property, and obligations. 


3. PenalCode: Containing the laws relating 
to crimes and punishments. 


4. Remedial Code: Containing the laws re- 
lating to relief, and to procedure in civil 
and criminal cases, including the law of 
evidence. 


5. SPECIAL AND LOCALLAWS (Withand 
preliminary to which should be published 
a table showing what disposition the 
committee has made of each section 
of every act of the Legislature in force 
on the date of completion of the codes). 
Containing the laws not included in the 
foregoing codes. 


True codification can only be car- 
ried to a logical conclusion when an 
entire code system is begun and com- 
pleted at one time, because the codes 
are interdependent and the provisions 
of each must be framed so as to supple- 
ment the provisions of the others in the 
even attainment of the common object 
—the clear and orderly expression of 
the entire body of the law. Moreover, 
numerous acts and many sections passed 
by the legislative body include provi- 
sions which belong in, and should be 
distributed to, several different codes, 
and such acts and sections can be broken 
up and their various provisions success- 
fully placed and preserved each in its 
proper code only when all of the codes 
are in preparation simultaneously. It is 
also true that the new legislation needed 
to complete a given code frequently 
calls for legislation pertaining to another 
code, so that the single code would be 
in part inoperative unless legislation 
belonging to a different code was adopted 
at the same time. Thus, where a civil 
code alone has been in preparation, 
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remedial provisions will almost certainly 
be found in it; and where a code of pro- 
cedure has been built up independently, 
some civil code matter is apt to have 
slipped in. This is true of the old 
codes now in force in the Philippines. 
Complemental adjective provisions were 
necessary to quicken substantive pro- 
visions, and vice versa, and as only the 
one code was in hand at the time, the 
really misplaced matter was included. 

The work of codification involves the 
most exhaustive study and intimate 
knowledge not only of the laws to be 
included in the codes but also of the 
judicial interpretation and construction 
of them. In the effort to state the law 
plainly and correctly and to eliminate 
doubt and ambiguity, not only conflict- 
ing existing legal enactments but also 
conflicting decisions must be studied 
and reconciled. Full annotations are 
therefore incidental to the preparation 
of the codes and should be published 
with the text when it has been adopted 
by the legislature. 

The preliminary steps in the work of 
codification should include: (a) the 
adoption of a plan showing the number 
of the proposed codes or books into 
which the laws are to be grouped, and 
the name and scope of each such code 
or book; (0) the careful examination of 
all laws in force, and the preparation of 
tables showing the distribution of such 
laws to the proposed codes; (c) the study 
of the arrangement of the contents of 
like codes in similar systems adopted 
by previous codifiers. 

To avoid the danger of overlooking a 
provision of existing law in the prepara- 
tion of the new codes, a set of books 
should be prepared and preserved con- 
taining all such laws. On the margins 
of these books the committee should 
account for each section of such laws 
by showing where it has been placed in 
the new codes or why it has been omitted 


therefrom. Conversely, the source or 
sources of the text of each section of the 
new codes should be stated in a marginal 
note to such section. 

As the work proceeds and the necessity 
or advisability of new legislation or con- 
siderable amendments to existing legis- 
lation becomes evident, proposed acts 
embodying such changes should be pre- 
pared for presentation to the legislature, 
so that new principles which it is desired 
to introduce into the codes may be 
threshed out and approved prelimi- 
narily, and be then embodied in the 
codes without fear of endangering them 
when they come up for final adoption. 

When the drafts of the new codes 
have been matured and completed to 
the point where they are deemed ready 
for adoption, they should be printed with 
marginal notes indicating the source or 
sources of the text of each section, and 
accompanied by a table showing where 
each section of every existing law has 
been placed in the new codes, or why 
it has been omitted therefrom. Enough 
copies of the proposed new codes should 
then be distributed to place a set in the 
hands of each member of the legisla- 
ture, each chief of a department or 
bureau of the state government, each 
judge, each prosecuting officer, and 
each prominent lawyer, banker, mer- 
chant, professor, writer, or other per- 
son who may be induced to consider 
and criticise them, pointing out errors 
and suggesting advantageous changes. 
With the proposed codes should go a 
circular letter urging the distributees to 
examine particularly those portions of 
the codes embodying the laws with 
which they are specially familiar or in 
which they are peculiarly interested, 
and requesting that the committee be 
promptly notified in writing of errors 
and advisable changes. The circular 
should also state the period of time dur- 
ing which criticisms and suggestions can 
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be received and considered before the 
codes are finally submitted to the legis- 
lature to be enacted into law. This 
period should certainly not be less than 
six months and it would be much wiser 
to make it at least a year. The time 
and money expended would be well 
spent if it resulted in so far perfecting 
the codes as to enable them to serve 
their purpose as the settled law for a 
number of years without material amend- 
ment. If they are adopted without 
giving the public an opportunity to 
examine and criticise them, errors may 
develop necessitating their amendment 
within the first few months after their 
promulgation. 

In connection with the suggestion 
contained in the last preceding para- 
graph, the following remarks of the dean 
of the Harvard Law School, and of the 
lecturer on the law of bills and notes 
in the University of Pennsylvania, when 
discussing certain changes which it was 
thought would have been advisable in 
the original draft of the Uniform Nego- 
tiable Instruments Law (which has now 
been enacted by forty of our states and 
territories), are instructive: — 

Codification is with us a new art, and it 
is not surprising, although it is unfortunate, 
that the Commissioners did not realize, as Con- 
tinental codifiers realize, the exireme impor- 
tance of the widest possible publication of the 
proposed code, and the necessity of abundant 
criticism, especially of public criticism, from 
practising lawyers and judges, professors and 
writers, merchants and bankers.? 


The whole controversy (concerning certain 
proposed changes in the Negotiable Instru- 
ments Law) should serve as a useful lesson 
to those who will in future direct the prepara- 
tion of statutes codifying other branches of the 
law in this country. The Negotiable Instru- 
ments Law was originally drafted with the 
greatest care by a learned expert. It was then 
revised by a sub-committee of the Commis- 
sioners on Uniform State Laws, and was then 





?Extract from article on Negotiable Instruments 
Law, by James Barr Ames, 14 Harvard Law Review 
241. 
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revised by the Commissioners themselves at 
their annual conference. In addition to this, the 
statute, prior to its adoption by the Conference, 
had been brought to the attention of a num- 
ber of experts generally throughout the country, 
and had received at least some consideration 
at their hands. Moreover, all who shared in the 
preparation of the act enjoyed the very great 
advantage of having before their eyes the Eng- 
lish Bills of Exchange Act, which offered sug- 
gestions on every important point; afforded a 
constant opportunity for useful comparisons; 
whose provisions moreover could be examined 
in the light of twenty years’ experience. In 
spite of all this, some errors (precisely how 
serious no one can say as yet) crept into the 
Negotiable Instruments Law which might 
have been avoided had the act, prior to its 
final revision, been subjected for several years 
to the most searching criticism obtained by giving 
to it the widest publicity and by soliciting the 
active co-operation of the considerable number 
of men whose thorough knowledge of the law 
of negotiable paper, whether from the stand- 
point of the banker, the practitioner, or the 
student, had fitted them to render valuable 
assistance in the preparation of a code on that 
subject. The two or three additional years con- 
sumed by pursuing this method would have yielded 
an ample return, and those who would object to 
the labor, expense, and time required by this 
method little appreciate the gravity and difficulty 
of the task of embodying the law in a series of 
authoritative abstract propositions. Many will 
regard the shortcomings of the Negotiable 
Instruments Law as not very serious, but all 
may well remember that those shortcomings 
(such as they are) can probably be ascribed 
to the lack of adequate criticism.® 


It is to be noted that the above- 
quoted remarks of Messrs. Ames and 
McKeehan refer to a law on one par- 
ticular subject containing less than two 
hundred sections, while the complete 
system of codes which this article has 
in contemplation would embody the 
entire general law and contain many 
thousand sections. The “gravity and 
difficulty” of the task of preparing the 
codes, and the opportunity for errors 
to creep in, would therefore be many 

3Extract from article on Negotiable Instruments 


Law by Charles L. McKeehan, 41 American Law 
Register, N.S., 437, 499, 561. 
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times greater than in the case of the 
Negotiable Instruments Law. 

Under no circumstances should a pro- 
posed code be submitted to the legisla- 
ture for adoption until the work of the 
committee has at least reached that 
stage where it is reasonably well satis- 
fied that the logical distribution of the 
laws to their proper codes has been 
accomplished, and that the codes have 
been so far completed that they will 
harmonize with and properly supple- 


Manila, P. I. 
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ment each other. Preferably a single 
report of the committee should present 
the entire system of codes for legislative 
action. 

And under no circumstances should 
the legislature attempt to tinker with 
the codes. They should either be adopted 
as presented by the committee, or re- 
turned to the committee to be modified 
by that body in certain specified par- 
ticulars and again submitted for adoption 
or rejected in toto. 


The Rules of the Game 


By A. G. ZIMMERMAN ! 


T WAS a fine old legal celebrity of a 
Middle Western state, — now pass- 
ing the last decade of near a century of 
active life in the equable climate of the 
Pacific coast, after emerging from the 
Civil War a Brigadier-General, and sub- 
sequently presiding on the bench, mostly 
in the appellate court, for some forty 
years — who, in volume 29, page 183 
of the reports of a state whose volumes 
now number over 150, gave expression 
to the following language: — 


The question is not alone, What is the natural 
and inherent justice of the case? but it is, are 
the principles and rules of equity sufficiently 
broad and comprehensive to reach the case? 


The great jurist was legally, and per- 
haps even equitably, right, of course; 
but the quotation suggests the proposi- 
tion that “natural and inherent justice”’ 
does not in the least enter into the judicial 
calculation of probabilities in a cause, 
unless it is “‘justiciable’’ in the sense 


1 Judge of Dane County Court, Madison, Wis. 


only that it is within the settled tech- 
nical rules and precedents of the 
machinery of the law. 

Certainly! one can get justice in a 
court of law or equity —if the case is 
‘‘justiciable’’ and comes within the estab- 
lished court-made rules and precedents. 
Otherwise, the justice seeker must keep 
out of a “‘court of justice.” 

Clear and simple, is it not? If you 
are within the rules of the game, you 
may have a chance to get justice — if 
there is no other unlooked-for technical 
hitch. Otherwise, you must pay up 
and shut up! Or, get justice after the 
manner of the Middle Ages, or of the 
more recent far West, and then if per- 
chance successful get locked up or 
hanged as a finale. 





The judge of the Orphans’ Court was 
perplexed. He was perfectly clear in 
his mind as to what he ought to do — 
to do justice. But the thing that 
troubled him was, How could he make 
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the law and the equity of the books — 
and the great common law and chancery 
rules lying around loose everywhere to 
fill in the chinks overlooked by the 
statutes — harmonize with justice? 

The case had been fully and fairly 
presented. The evidence, under the 
liberal rules of his court, made the 
facts quite clear. The arguments of 
counsel on both sides had been con- 
cluded. There was no serious con- 
troversy as to the facts. And, indeed, 
there was no appreciable difference of 
opinion expressed by the lawyers on 
the opposing sides as to the law. 

There was unanimity among all in 
the court room as to ‘the natural and 
inherent justice of the case.” The diffi- 
culty at hand consisted in endeavoring 
to apply the law to the facts in such a 
way as to harmonize with ‘‘justice,”’ 
and — keep within the law. 

The lawyer for the claimant-executor 
contended that the law was in complete 
harmony with justice in this case. 

The counsel for the residuary legatee 
had nothing to say about justice. That 
was not his cue. He was not interested 
just then in justice. He was not retained 
to defend or look after justice. Justice 
could take care of itself. It was not his 
affair. Besides, he was an ex-judge 
himself and well versed in the techni- 
calities of his mistress. What he was 
there for was to uphold the majesty of 
the law; not of justice, nor yet of the 
equity of the books. He wanted for 
his client what the law gave, the full 
technical letter of the law — nothing 
less and nothing more. He wanted the 
pound of flesh — but of course he did 
not put it that way. 

The case was simple. The material 
evidence was undisputed. It was the 
lawyers who were disputing, and making 
vicious jabs at each other, and at the ex- 
ecutor, a lawyer not in active practice. 
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An old maiden lady had died leaving 
her all, a small patrimony, by will to 
her brother. She named her nephew as 
executor. She had depended entirely 
upon this nephew during the last three 
years of her life. He provided a house 
for her, cared for, supported her, and 
paid most of the bills. 

The legatee brother staid away, paid 
nothing, and let the nephew take all 
the responsibility, and also pay the 
bills. 

The estate consisted principally of a 
note against the nephew-executor. It 
had been understood, or at least legally 
implied, that what he paid for her was 
to be applied on this note. This would 
use up about half of the note. 

Having the note in his possession, to 
apply the payments thereon and make 
an adjustment, the executor neglected 
to regularly file a claim against the 
estate. He had always held the note — 
both before and after the testatrix’s 
death. 

So he made the adjustment on the 
back of the note on December 22, that 
being the date he had made the en- 
dorsements in the years that had gone 
before. It so happened that the time for 
filing claims expired December 29, a 
week later. Of this the executor was 
entirely unconscious at the time. It 
was not until long thereafter, upon 
filing his final account, that his lawyer 
discovered to him his predicament — 
that it was necessary for him to file his 
claim, that he had failed to do so, that 
the time had expired, and that his claim 
was therefore barred. 

The legatee brother, whose interest 
in the sister developed after her decease, 
knew the claim was just and equitable, 
and that as a matter of simple decency 
it ought first to be paid before he took 
the estate. But he stood on the strict 
letter of the law, he insisted on his 
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pound of flesh, and all the little drops of 
blood. 

After skirmishing about, the claim- 
ant-executor’s resourceful lawyer finally 
discovered a late statute, still all but 
lost in the innumerable session laws, 
that seemed to have been enacted espec- 
ially to fit such a case. It provided: — 
#4‘‘In all cases where an executor or 
administrator shall or may have paid 
in good faith any debts or claims against 
the estate which he represents, without 
the same having been duly filed, ap- 
proved or allowed as required by law 
and his final account has not yet been 
settled, such payments may be allowed 
by the court having jurisdiction of the 
matter, upon proof satisfactory to said 
court that said debts or claims were 
just and existing demands against said 
estate at the time of the payment and 
were paid within the time limited by 
law for the presentation of claims.” 
Due notice was provided for, etc. 

This providential statute seemed to 
fit upon all fours with the facts and cir- 
cumstances in this case. Nevertheless 
the.judge of the Orphans’ Court took 
the case under advisement for a time, so 
as carefully to re-examine the testimony 
and the law. 

It goes against the grain for a court 
to decide against the established hard 
and fast rules of the law of generations, 
on the strength of an unconstrued par- 
venu statute, though the circumstances 
cry aloud for “natural and inherent 
justice.” 

But the judge eventually decided for 
the claimant-executor, saying, among 
other things in his memorandum of 
decision, the following: — 


The question is not alone, What is the natural 
and inherent justice of the case? but it is, Are 
the principles and rules of equity sufficiently 
broad and comprehensive to reach the case? 

The testimony indicates with reference to his 


claim that, while the claimant should have filed 
it earlier and in due season, still the equities 
are with him. There is no question on the facts 
but that he expended considerable sums of 
money for the deceased and saw that she was 
well taken care of. 

On the other hand the defendant here, who 
gets the bulk of the estate under the will, inter- 
poses technical objections and is making every 
effort to retain the estate for himself and to 
avoid the re-payment of funds for the care and 
support of the deceased in her lifetime. 

The record shows, practically without <dis- 
pute, that there was expended for the deceased 
by the claimant in all the sum of $987.53. It is 
clear that there should be a recovery from the 
estate of this full amount unless there are clear 
and positive reasons to the contrary. 

If there are doubts as to the construction of 
the law, the claimant in this case is entitled to 
the benefit thereof, and the Court is inclined to 
the opinion that under the new statute, and the 
facts as testified thereto, the claim was season- 
ably and legally filed as having been paid in 
good faith by the executor before the time for 
filing claims had expired, and should be allowed. 


Of course the case was in due time 
appealed to the Superior Court —a 
court of general jurisdiction, where the 
technicalities of the law are, perhaps 
necessarily, more persistently heeded 
and given full credit. The matter was 
there retried by the court, without a 
jury, on the identical testimony and 
record, by stipulation of the parties. 

The judge of the Superior Court, too, 
was perplexed. He also took the case 
under advisement for a considerable 
period. He was a most careful, able, 
and conscientious judicial officer. He 
wanted to do ‘natural and inherent 
justice.” 

However, as this jurist had fre- 
quently been battered about, pum- 
meled, and reversed by the mighty and 
autocratic appellate court above him, 
for trying to deal out justice by wink- 
ing at technicalities on occasion, he had 
evidently literally been whipped into 
line, to decide things with an eye as to 
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what he thought the appellate auto- 
crats would do to him if he did not. 

He agreed perfectly with the judge of 
the Orphans’ Court ‘“‘as to the natural 
and inherent justice of the case.” But 
he evidently concluded that this was a 
case in which the appellate autocrats 
would rap him over the knuckles, if he 
did not follow the strict technical rules of 
law. 

So he decided against the claimant- 
executor, and then, apparently again 
following appellate court precedent, 
undertook to substantiate his decision. 
It cannot be said that he was altogether 
happy in this feat. In his memoran- 
dum of decision, the judge of the Supe- 
rior Court says: — 

‘All the payments for the support of 
the deceased were made prior to the date 
that the executor was appointed,” indi- 
cating that this fact would not bring 
them under the statute. Why, of course 
they were made before the decease, other- 
wise they would not be claims at all and 
there would have been no controversy. 
Then the judge properly says the claim 
cannot be allowed, “unless it can be said 
that the executor made payments on the 
note which he personally had given the 
deceased in her lifetime, under such 
circumstances as to bring these pay- 
ments within the provisions of the new 
statute. 

It is to be remembered that the execu- 
tor-claimant personally had possession 
of this note. The judge’s memorandum 
continues : — 

As these are transactions in which the executor 
acting in a trust capacity is dealing with himself 
in his personal capacity, the burden rests upon 
him to satisfy the court that such payments were 
actually made by him while acting as executor. 
The evidence upon this question is not clear, but 
rather tends to establish the fact that the 
advancements from year to year had been 
treated as payments on the note. The fact that 
the computations or endorsements may not have 
been made each year does not change the rule. 


Well, while ‘‘the burden rests upon”’ 
the claimant-executor, yet it should be 
remembered that the legatee-defendant 
is invoking a hard limitation statute, 
which the law requires to be strictly 
construed against him. Again, the 
claimant’s uncontradicted testimony and 
the figures endorsed on the note satis- 
fied the judge who heard the testimony 
and had opportunity to observe the 
bearing of the witness on the stand; 
while the Superior Court judge who had 
only the cold typewritten testimony 
before him, apparently again adopt- 
ing appellate-court-discerning wisdom, 
thought he knew better about the wit- 
ness’s veracity, and evidently refused 
to believe him. 

And again, was not the fact, if it was 
a fact, “that the advancements from 
year to year had been treated as pay- 
ments on the note,” as stated by the 
judge, rather an additional reason, and 
cumulative evidence, for allowing the 
claim, than part of a reason for dis- 
allowing it? If they were “treated as 
payments,” ought he not to have re- 
ceived credit therefor? 

And then the judge, perhaps out of 
commiseration for himself for having 
so to decide, or because of sympathy for 
the executor for having so decided, 
generously concludes: — 

It is unfortunate that the executor should 
have failed to take the necessary steps to pro- 
tect his rights. He contributed generously to 
the support of the deceased, and should be repaid 
these sums. But the Court must administer 
the law as it finds it and not seek to read into 
the evidence facts which the executor has not 
established as a basis for the Court’s action. 

This concludes natural justice versus 
law and equity, at least for the time 
being. The case is now on the way to 
the appellate court, which must finally 
decide the matter. Were it a decade 
ago, before the modern handling of the 
judiciary without gloves, the Superior 
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Court’s decision would almost certainly 
be sustained. As it is, there is some 
doubt. The question is, how much 
doubt? Time and the autocrats must 
decide as to the sequel —for or against 
“the natural and inherent justice of the 


” 


case. 


A Year Later.— The appellate auto- 
crats jolted the Superior Court for fol- 
lowing the trend of their own past deci- 
sions. They apparently caught the 
modern spirit. Yet they do not admit 


any change—perhaps are conscious of 
none. | 

Probably the judges are not con- 
scious of a past habit of accentuating 
technicalities. Very likely they are 
unconscious of any purpose now to iron 
out the wrinkles in the cases, in the 
interests of ‘‘natural and inherent jus- 
tice.”’ 

Nevertheless they are doing it, more 
and more. And the “rules of the game”’ 
are being applied less and less techni- 
cally. 


Genuine and Spurious Interpretation 


(A NOTE ON POUND'S “COURTS AND LEGISLATION”) 


By THE EDITOR 


ROFESSOR McILWAIN, in criti- 

cizing Lucas’s “Corporate Nature of 
English Sovereignty,’ withholds his 
approval from the rule unhesitatingly 
laid down that “the English sover- 
eignty”’ is and always was ‘‘co-opera- 
tive,” that “‘all the practical hindrances 
to a feudal king are necessarily consti- 
tutional limitations,’’ and comments as 
follows: — 

The method of applying ‘‘appropriate modern 
descriptions” to “innominate forms’’ is essen- 
tially unsound. It is based on the fundamental 
error, pointed out long ago by Maitland, of mis- 
taking the indefinite for the simple. 

The foregoing illustration serves to 
indicate an ordinary type of error in 
description. Such misdescription, it 
would seem, may assume either of two 
forms: the attempt may be made to 





17 American Political Science Review 361. See p. 
519 post. 
27 American Political Science Review 502. 


convey an indefinite object in a definite 
term, or through equivocation a term 
susceptible of an indefinite connotation 
may be employed in a definite sense. 

In this light the legal term ‘‘inter- 
pretation’”’ may be examined. While 
the word may not always mean exactly 
the same thing, in the case of every- 
thing interpreted, a statute, a deed, or a 
formal contract, the general notion of 
legal interpretation is a fairly uniform 
single concept. And so little does that 
concept differ from the popular concept 
of interpretation, outside the sphere 
of the law, so little does it add to it or 
subtract from it, that one need not 
consult law dictionaries to elucidate its 
fundamental meaning. 

“To interpret” is, alike in legal lan- 
guage and in the vernacular, to set 
forth the meaning of anything. There 
appears to be no adequate synonym in 
the language. No equivalent verb being 
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available, we are driven into a periphrase 
consisting of verb and object, for the 
notion of a meaning to be expressed is 
quite as essential a part of the concept 
of interpretation as the act of expression 
itself. ‘“‘To interpret’’ is thus, so to 
speak, a holophrase to be defined only 
by defining its component elements, 
and a moment’s reflection will show 
that it is the objective element of the 
concept, rather than the active or verb 
element, which chiefly needs to be 
defined. 

The definition need not go so far as 
to set forth fully what ‘‘meaning”’ signi- 
fies. The obscurity of the signification 
of the word “‘interpret”’ arises from the 
fact that there are two kinds of ‘‘mean- 
ing,’ certain and uncertain, and that the 
verb “‘interpret’’ contains as its implied 
object undifferentiated ‘‘meaning,” 
which may be either certain or uncer- 
tain. In its earlier use “to interpret”’ 
seems to have signified to set forth a 
fixed and necessary meaning, which was 
the only meaning to be ascribed, as in 
speaking, for example, of the inter- 
pretation of language, of dreams, or of 
signs. The original notion, for example, 
was not that a dream might mean any 
one of several different things, but that 
it had only one meaning, which it was 
the seer’s business to explain. The 
usage still prevails, for if the premise be 
granted that this or that law can have 
but one meaning, we may speak of the 
act of setting it forth as interpretation. 
Interpretation is then equivalent to 
elucidation or analysis, synonyms which 
are of course not available where there 
is no fixed meaning to be intellectively 
envisaged. 

So clear, however, is the proposition 
that “interpretation,” in the legal sense, 
usually involves much more than pure 
intellectual analysis that it is unneces- 
sary to develop a treatment of this sub- 


ject. If the meaning of a statute or of 
any document whatsoever were a matter 
of purely ratiocinative demonstration, 
leading invariably to conclusions of in- 
vincible soundness, even if we suppose 
that the technical skill of the lawyer 
would still be in demand for the solution 
of the problems of interpretation, his 
services would be utilized rather in con- 
sultation than in litigation over those 
matters which furnish so large a propor- 
tion of contentious questions. It is 
because interpretation is not pure infer- 
ence, but a choice of expedients, that 
the interpretative process becomes some- 
thing more than a purely descriptive 
process, and engages the judges in the 
exercise of a function far more momen- 
tous than that of dragging forth obscure 
truths into the light of day. 

Interpretation thus means either of 
two things: the setting forth of a fixed 
or certain meaning, discoverable by a 
purely intellectual process, or of a 
meaning which is indeterminate or un- 
certain. These two varieties of inter- 
pretation may be distinguished by using 
the terms Analytical (or Absolute) and 
Selective Interpretation. 


Of the two kinds of interpretation, 
analytical and selective, the latter is by 
far the more important for the reason 
given by Professor Gray: — * 


Interpretation is generally spoken of as if its 
chief function was to discover what the meaning 
of the legislature really was. But when the 
legislature has had a real intention, one way or 
another on a point, it is not once in a hundred 
times that any doubt arises as to what its inten- 
tion was. ... The fact is that the difficulties 
of so-called interpretation arise when the legis- 
lature has had no meaning at all; when the 
question which is raised on the statute never 
occurred to it; when what the judges have to do 
is not to determine what the legislature did 


? Quoted by Pound, “Courts and Legislation,’’ 7 
American Political Science Review, 361, 381. 
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mean on a point which was present to its mind, 
but to guess what it would have intended on a 
point not present to its mind had the point 
been present. 


In other words, courts are driven to 
employ selective interpretation because 
of the absence of any legislative inten- 
tion how a specific matter should be 
treated or because they possessed at 
best only a hazy intention; and it is 
the duty of the courts to say, not by a 
process of loose speculation, but with 
the utmost care and deliberation, what 
meaning must be supposed to underly 
the statute. 

It might be supposed that laying 
down a definite criterion by means of 
which the intent of a law may be dis- 
covered would place in the hands of 
the interpreter an instrumentality which 
would make possible the substitution of 
analytical for selective interpretation. 
That end is to be attained, however, only 
if two conditions are fulfilled: (1) the 
criterion must itself be a valid analytical 
formula, and (2) the meaning unearthed 
by the application of this test must be 
certain and not uncertain. Neither of 
these conditions appears to be realized 
in Kohler’s recipe: 4 


. the law-maker is the man of his time, 
thoroughly saturated with the thoughts of his 
time, thoroughly filled with the culture that 
surrounds him, ... he works with the views 
and conceptions that are drawn from his sphere 
of culture, . . . he speaks with words that have 
a century of history behind them and whose 
meanings were fixed by the sociological process 
of a thousand years of linguistic development, 
and not through the personality of the indi- 
vidual. The opinion that the will of the law- 
maker is controlling in construing legislation is 
only an instance of the unhistorical: treatment 
of the facts of the world’s history and should 
disappear entirely from jurisprudence. Hence 
the principle: rules of law are not to be inter- 
preted according to the thought and will of the 





*Pound, op. cit., p. 379. 


law-maker, but they are to be interpreted socio- 
logically, they are to be interpreted as products 
of the whole people, whose organ the law-maker 
has become. 


This proposal that the interpretation 
of law be treated as tantamount to the 
interpretation of the parent culture of 
which it is the offshoot should not be 
permitted to obscure the complex nature 
of culture, which is by no means so 
simple a thing as to fuse all antagonistic 
elements in one great stream, so as to 
enable us to say in every case what the 
actual thought of a given time is or was. 
On some questions no doubt there would 
sometimes be one fixed intention, em- 
bedded in the culture of the time, which 
this historical-sociological method would 
bring to light, and then a purely analy- 
tical interpretation would be possible. 
Equally if not more often, however, the 
interpreter would experience perplexity 
in unraveling the problem; candor 
would then direct an analytical inter- 
pretation which would itself mirror the 
complexity of the situation and yield 
no decisive result of any juridical utility. 
The interpreter would still be compelled 
to fall back upon selective interpretation 
in prosecuting his sociological inquiry. 

Can we, however, treat Kohler’s 
criterion as an analytical formula? Is it 
scientific to urge that a law be studied 
only in relation to the culture in which 
it had its origin? The conception of 
origin is of itself vast, stretching back 
into the limitless void of antiquity, and 
if we are to trace one of our laws 
back to Magna Carta, and construe it 
in accordance with this formula as a 
product of the culture of King John’s 
reign, how can we disregard the earlier 
origins of the clauses of Magna Carta 
and the cultures from which they 
sprang? The Kohler formula is_his- 
torical and retrospective, it looks back 
to cultural origins, rather than to the 
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contemporary culture which maintains 
and reacts upon the law. In this view 
the present is disfranchised, and in 
that view of the case, it is hard to 
see any valid reason, when we cannot 
trace law to its primeval root, for pre- 
ferring one developmental stage of cul- 
ture to another as a means of elucidating 
it. 

For these reasons the Kohler criterion 
seems unscientific, as erroneously over- 
valuing the temporal element. Con- 
temporary culture is not less necessary 
than past culture to throw light on the 
meaning of any law, unless an hypothesis 
of implicit repeal is to be carried to 
unprecedented lengths, and such a theory 
of implied repeal seems to be involved in 
Kohler’s apparent assumption that a 
law is alive at the moment of origin, or in 
the stage of active legislation, and is 
thenceforward to be interpreted only 
retrospectively. 

The Kohler criterion is dogmatic, 
rather than analytical. Divested of its 
dogmatism, it would read somewhat as 
follows: Rules of law are not to be 
interpreted according to the will of the 
law-maker, but according to the thought 
of the whole people; they are not to be 
interpreted solely according to the cul- 
ture from which they have been formed, 
but also according to that culture 
through which they are maintained and 
in which they have their being. 

That such a formula would be prac- 
tically applicable, and of any great 
assistance to the judicial interpreter, is 
unlikely. The difficulties that are so 
conveniently removed by the historical 
rule of interpretation re-appear as soon 
as this aid is withdrawn. Our judges 
have to interpret a living and contem- 
poraneous law, and they have to heed, 
above all else, the thought-currents of 
their own time, in which they are them- 
selves swept along, though with more 
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circumspection and with better oppor- 
tunity for steering a safe passage, it is 
to be hoped, than those charged with 
less weighty undertakings. In reaching 
these selective interpretations of the 
meaning of living laws, sociological 
understanding will no doubt be of 
assistance, but there can be no socio- 
logical key that will unlock all problems 
of the interpretation of statutes. 


The judge must legislate, and selec- 
tive interpretation is legislation, while 
analytical interpretation, from the point 
of view of legislation, is a purely admin- 
istrative act. The spectre of judicial 
usurpation conjured up in the minds of 
those who dread judicial legislation in 
every form, and would like to restrict 
the courts to purely administrative 
functions, will never vanish. Selective 
interpretation is a necessity of every 
system in which the judiciary is clothed 
with any authority. But one cannot 
jump to the conclusion that the legis- 
lative powers of the judiciary are un- 
limited. On the contrary, interpreta- 
tion itself discovers the legal limits to 
its authority by the very act of inter- 
pretation. Furthermore, it itself per- 
ceives the dangers of erroneous inter- 
pretation and is on its guard to avoid 
them, without the necessity of rigorous 
statutory inhibitions. These precau- 
tions should become more certain and 
effective with the growth of a scientific 
legal system, and the chief desideratum, 
at the present time, is that selective 
interpretation should free itself from all 
figments and sophistries and evolve 
higher virtues of prudence and self- 
restraint. 

The dogmas inherited both from the 
Analytical and the Historical schools, to 
use Professor Pound’s nomenclature, 
should go, and dogmatic interpretation 
should be abolished. In this sense only 
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is Austin’s term, “spurious interpreta- 
tion,’”’> to be employed, namely, in the 
sense not of finding a new rule, but of 
finding a new rule by an unsound 
process. If the new rule is found by a 
sound process we should not accuse the 
judge, as Austin did, of ‘‘spurious inter- 
pretation.”” His terminology was out 
of joint in permitting him to treat inter- 
pretation, in the sense of finding some 
new rule, asa fiction. His objections to 
what is here called selective interpreta- 
tion have become obsolete with the pass- 
ing of the school of which he was the able 
exponent. The real fiction is found not 
in the Austinian conception of “‘spurious 
interpretation,’ but in that of “genuine 
interpretation,’ namely, the concept that 
the meaning of law is fixed from the 
moment it leaves the hands of the law- 
maker and is to be construed solely with 
reference to the law-maker’s will. That 
notion, which shows itself, for instance, 
in the conception that the meaning of the 
American Constitution was absolutely 
determined in the eighteenth century, 
needs to be got rid of. 


In this emphasis on the necessity of 


selective interpretation and of judicial 
legislation there is implied no abandon- 
ment of the principle of stare decisis. 
That judges are bound by prior decisions 
goes without saying, and that principle 
holds good with the sole proviso that it 
must not be carried to extravagant 
lengths. ‘The duties of judges are to 
administer the law that is in force quite 
as much as to make law; in fact the 
second duty must always yield prece- 
dence to the former, and there can be no 
duty or right of judicial legislation 
except in situations where there is a 
want of law and the judges are called 
upon to fill up the gap. 

The first stage in the process of ad- 


‘Pound, op. cit., p. 367. 
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judication is to ascertain whether there 
is law governing the situation, and if 
the law exists to state it. This might be 
termed the process of law-finding, but 
for the connotation of determination 
attaching to the word “finding,” and 
but for the unfortunate association 
which “law-finding,’’ at the hands of 
judges devoted to the historical doc- 
trine, has had with law-making. The 
equivocation may be avoided by speak- 
ing of this as the process of law-perceiv- 
ing, or law-perception, as finding in the 
sense of getting at something which 
already exists, rather than of determin- 
ing something that ought to exist. The 
judge must ascertain whether there is a 
rule in existence which has the force of a 
mandate. It is not sufficient that a 
precedent be found, the precedent must 
have mandatory force, otherwise it is 
not law. The historical school, by los- 
ing sight of this fact, fell into the error 
of finding law to exist which as a matter 
of fact did not exist, though it had ex- 
isted at some previous time. The his- 
torical school thus employed a fiction 
by means of which they conceived of 
that being law which as a matter of 
fact was not, and from spurious inter- 
pretation of that sort judges ought to be 
free. If there is clearly law in force 
governing the matter in hand, no act of 
interpretation is indeed necessary, save 
only in developing the corollaries of the 
principle obtained; and these corol- 
laries may be a matter of such positive 
demonstration that the act of inter- 
pretation will be analytical and not 
selective. If the law that is sought for 
clearly exists, and can have but one 
meaning, there is of course no oppor- 
tunity for selective interpretation, and 
the court does not legislate, but merely 
applies existing law. A great deal of 
the popular criticism of the courts for 
overturning’ statutes on the score of 
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unconstitutionality would no doubt be 
mitigated if the people could be shown 
clearly in how many cases the action 
of the court is administrative and not 
legislative, and that where courts have 
legislated it is because they have been 
compelled to legislate by want of law. 

A more difficult problem confronts 
the courts when the law is itself obscure, 
when a rule laid down in previous case- 
law appears to be discredited, or where 
the obscure corollaries of an accepted 
rule have to be elaborated. Courts are 
then driven to the exercise of their 
second function, that of selective inter- 
pretation. They have to deliberate upon 
the various possible meanings and choose 
what appears to be the soundest explana- 
tion. They are concerned with what, 
for lack of a better term, may be called 
an indefinite meaning — which is prop- 
erly speaking no meaning at all, but 
what is referred to in the quotation at 
the head of this paper as an “innomi- 
nate form.” A strictly analytical inter- 
pretation would nearly always in such 
cases state the rule too indefinitely, yet 
the closer the approximation to an 
analytical interpretation, based on socio- 
logical as well as legal premises, the 
higher will be the degree of validity of 
the selective interpretation, and the 
less will be the extent of the resort to 
judicial legislation. The further the 
court wanders, on the contrary, from 
a purely analytical interpretation, in 
selecting solutions alien to prevailing 
popular habits of thought, the more 
the court subjects itself to possible cen- 
sure for propounding a “‘spurious inter- 
pretation” of the matter with which it 
has to deal. 


Professor Pound believes that judicial 
legislation is a necessity: ‘“Within some- 
what wide limits courts must be free to 
deal with the individual case so as to 
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meet the demands of justice between the 
parties.’ He considers, however, that 
much more attention should be paid 
by legislatures to the quality of their 
legislation, and that obnoxious rules 
should be met squarely and fairly by 
legislative repeal and not left to the 
courts to interpret out of existence. He 
thinks that in this way much cause for 
contention between the courts and the 
people would be removed, and that the 
strain ‘‘unnecessarily’’ imposed upon 
courts by compelling them to do what 
should be the work of the legislature 
would be relieved. 

It is highly desirable, in the view of 
the writer, that legislatures relieve the 
courts of the task of performing so large 
a share of the legislative function as now 
devolves upon them, but however de- 
sirable this may be, it is unlikely that 
we are soon to see legislatures grow into 
strong juristic agencies capable of shoul- 
dering the heavy tasks which they have 
turned over to the courts. It is rea- 
sonable to look forward to a consider- 
able improvement in the quality of 
statute legislation and perhaps to a more 
intelligent formulation of organic law, 
by more effectual methods of amend- 
ment, but it is extremely doubtful if 
such improvements would relieve the 
courts of any considerable amount of 
the responsibility of filling up the larger 
as well as the smaller gaps of a legal 
system that can never be complete even 
in its main features. 

The real strain imposed on the courts 
would appear to come not from the 
burden or the nature of their tasks, but 
from the misunderstanding which the 
people have of the functions of the 
courts — a misunderstanding intensified 
by the lack of candor in judicial reason- 
ing and by the deception caused by the 


6Op. cit., p. 365. 
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persistence of conventional fictions. The 
attitude of the courts should be that of 
not legislating, under any circumstances, 
without acknowledging the fact that 
they legislate, and making it clear that 
they legislate solely because they are 
compelled to legislate and because to 
dismiss a case for want of law would be 


a breach of their judicial trust. If 
candor of this sort prevailed courts 
would not be suspected of legislating 
when they merely administer the law, 
and the criticism unjustly aimed at 
them would be directed into quarters 
where its fairness and force would work 
more swiftly the necessary remedy. 


Johann Wolfgang von Goethe, Attorney-at-Law 


By Roy TEMPLE HOUSE 


PROFESSOR IN THE STATE 


HE general estimate which a reader 

of Goethe might synthesize from 
his frequent allusions to the law, is by 
no means complimentary to that august 
profession. In one of the most frequently 
quoted passages from ‘‘Faust,”” spoken 
by Mephistopheles in the course of his 
advice to a student concerning the choice 
of a profession, the waggish Prince of 
Darkness replies thus to the student’s 
confession : — 

Student 

I cannot reconcile myself to Jurisprudence. 


Mephistopheles. 
Nor can I therefore greatly blame you students 
I know what science this has come to be. 
All rights and laws are still transmitted 
Like an eternal sickness of the race, — 
From generation unto generation fitted, 
And shifted round from place to place. 
Reason becomes a sham. Beneficence a worry: 
Thou art a grandchild, therefore woe to thee! 
The right born with us, ours in verity, 
This to consider, there’s, alas! no hurry. 


In the Netherlands drama ‘‘Egmont”’ 
we are told that, ‘“The rascal always has 
the advantage. As prisoner he pulls the 
wool over the judge’s eyes, as judge he 
takes delight in proving the innocent 
guilty. ... When there is nothing 
to confess, an ingenious judge invents 


UNIVERSITY OF OKLAHOMA 


something. Honesty makes a man care- 
less, sometimes even defiant. So the 
judge begins asking harmless questions, 
the prisoner is proud of his innocence, 
as they call it, and speaks out flatly 
everything that a sensible man would 
conceal. Then the cross-examiner builds 
questions out of the answers and keeps 
his ears open till he finds a little contra- 
diction, etc.” 

In the less well-known play, “Die 
Aufgeregten’”’ (The Excited Ones), occurs 
a very curious estimate of the relative 
merit of the learned professions: ‘‘! 
tell you, child, a surgeon is the most 
worthy of reverence of any man on the 
whole face of the earth. The theologian 
frees you from sins which he has in- 
vented himself; the jurist wins your 
case and beggars your opponent, who 
has as good a right to win as you have; 
the physician cures you of one disease 
and brings on another, so that you can 
never be sure whether he has helped or 
injured you; but the surgeon frees you 
from a real evil, which you have brought 
on yourself, or which has come upon 
you accidentally and without your 
agency; he helps you without injuring 


” 


any man... . 
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Goethe, Attorney-at-Law 


In the epic ‘Reynard the Fox,’’ Master 
Isengrim, the Wolf, has studied law at 
Erfurt, and seems to have gained nothing 
at that seat of learning but pedantry 
and rascality. As the poet puts it in a 
passage from his autobiography, ‘“Truth 
and Fiction”: ‘‘Lawyers, accustomed 
from their youth up to an abstruse 
style . . . could not easily rise to any- 
thing of freedom”’; and later in the same 
work: “‘The ceremoniousness of the 
legal profession, their striving for place, 
I had seen so often in friends and ac- 
quaintances, and my father himself, with 
all his advantages and all his good-will, 
had foundered, so to speak, on this very 


rock.”” And to cite two flings at the 
fraternity from the powerful early 
tragedy ‘“‘Gétz von Berlichingen’’: We 


meet in that play a young advocate 
from Goethe’s own city of Frankfort, a 
Doctor Juris of the University of Bologna, 
whose countrymen fail to treat him with 
adequate respect because they suffer 
from the strange delusion that good 
sense is quite as valuable an asset as a 
head full of Justinian; and we also 
make the acquaintance of a shrewd old 
gentleman who marries his daughter to 
his adversary in a lawsuit, on the theory 
that this is the only way of preventing 
the amount involved from leaving the 
hands of both and becoming the prop- 
erty of the lawyers. 

But for all his sarcasm, Goethe was a 
lawyer to the end of his life, and a good 
one. Educated at Leipsic and Strass- 
burg, winning his degree at the latter 
institution with credit, even though the 
faculty declined to publish his disser- 
tation on the desirability of establish- 
ing one state religion to which all citi- 
zens must conform —a refusal which 
annoyed his father mightily but appears 
to have troubled the son himself very 
little, as he had picked his theme at 
random and written merely to please 
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that exacting old dogmatist — he prac- 
tised a short time in Frankfort, plead a 
few months before the Imperial chamber 
at Wetzlar, and on his removal to 
Weimar, served the government of that 
little Duchy for the greater part of his 
life, first as Privy Counsellor of Lega- 
tion, and later as President of the 
Chamber of Finance. As a govern- 
ment official he could scarcely have been 
more resourceful, judicious, or indus- 
trious. His colleagues were at first sus- 
picious of a man who had been known to 
write poetry and who had been guilty of 
the most talked-of sentimental novel of 
the day; but the event proved that in 
legal knowledge, business ability, and 
discretion, he was quite the equal of 
the hardest-headed of them all. 

His distaste for the law as an uninter- 
rupted life-work is easily accounted for. 
In addition to the general fact that so 
exact a study could scarcely be expected 
to satisfy the soul-cravings of so richly 
imaginative a nature, there is the still 
more general fact that as versatile and 
independent a temperament as Goethe’s 
could never have confined itself within 
the limits of any one profession. And 
further, in spite of the respectful tone 
in which he always speaks of his father, 
that gentleman’s method of procedure 
was exactly calculated to produce in his 
son a distaste for whatever the father 
advocated. The elder Goethe’s pedan- 
try, his dogmatism, his martinet ways, 
would have troubled a more docile child 
than his son of his; and though the 
child knew Hoppe’s “Examen institu- 
tionum imperialium”’ by heart almost 
in infancy, and had worked so carefully 
through Struve’s “Jurisprudentia 
Romano-Germanica forensis”’ and others 
that when he came to attend lectures 
at Leipsic and later at Strassburg, the 
professors had little to tell him that he 
did not already know, his heart was 
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often far away, and a favorite occupation 
of his in the class in German Law was to 
draw on the margin of his book extrava- 
gant likenesses of the highly respected 
legal authorities who happened to be 
under discussion, to the scandalized 
amusement of his neighbors. It seems 
that at Strassburg in particular the 
method of instruction was thoroughly 
denuded of interest and allowed no 
play for individuality, consisting as it 
did of little more than the literal memo- 
rizing of such laws as would be practically 
useful, with minimum of historical study 
and extremely scant appeal to the reason. 

The professors who had the young 
Goethe in charge had to deal with a 
mind so marvelously superior to that of 
the average youth that such tasks as 
kept his fellow-students straining every 
nerve to accomplish were not even 
difficult enough for him to keep him 
interested. And hence, when he waxes 
sarcastic at the expense of the univer- 
sity institutions of his day, it is not fair 
to jump at once to the conclusion that 
the average young German of that gen- 
eration was not fairly well taken care of. 
And even Goethe, in school or out of 
school, acquired such an interest in the 
legal side of affairs as shows itself in 
almost everything he wrote. One of 
the most amusing pages in his “Italian 
Journey”’ tells how, in the year 1786, he 
was an interested spectator at a trial in 
Venice — and it may be interpolated 
that like the New York ex-Assistant 
District Attorney Arthur Train in a 
very similar page dealing with another 
Italian trial, he comes to the conclusion 
that the Italian method of procedure 
is superior to that in his own country. 
The defendant in the case Goethe wit- 
nessed was the wife of the Doge him- 
self, which fact gave the republi- 
can audience a peculiarly comfortable 
feeling of equality and universal sov- 
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ereignty; but a circumstance that ap- 
pealed to the poet particularly was the 
conduct of the old time-keeper with 
his hour-glass, which it was his duty to 
hold perpendicular while the attorney 
was speaking and horizontal during any 
other procedure, and which during cer- 
tain rapid interpellations flashed up and 
down with the speed and sometimes the 
uncertainty of a game of “Simon says 
thumbs up.” And he quotes appre- 
ciatively a thoroughly foreign but genu- 
inely clever thrust from one of the 
attorneys. The point at issue was the 
question whether a certain bequest was 
really the property of the testator at 
the time when it was given. Theclerk, a 
miserable hireling in the shabbiest of 
clothing, read from the document: ‘'l 
give, | bequeath — ”’ 

“You!” shouted the lawyer, amid the 
delighted shrieks of the audience, “you 
wretched little starveling. What have 
you to give and bequeath?’ Then he 
went on thoughtfully, “And you are 
just like this giver you are reading 
about. He was very ready too to give 
when he had not a Jira in the world.” 

Goethe won the first case he under- 
took in his native city, but was rebuked 
by the presiding judge for the bitterness 
with which he attacked the plaintiff; 
which would seem to indicate that the 
law did not always bore him as sadly as 
he maintained. He records that on one 
occasion in the middle of his univer- 
sity course, when he went to an elderly 
lawyer friend of his to ask his advice 
as to the expediency of dropping the 
law and majoring in the classical lan- 
guages, the old gentleman assured him 
that the best way to the classics is 
through the law. However this may 
be, the young man found that one way 
at least to the position of the most emi- 
nent of German writers, was through a 
Strassburg Doctorate of Jurisprudence. 
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GEST’S LAWYER IN LITERATURE 


The Lawyer in Literature. By John Marshall 
Gest, Judge of the Orphans’ Court, Philadelphia. 
With an introduction by John H. Wigmore. Boston 
Book Co., Boston. Pp. xii, 249. ($2.50 net.) 

HEN lawyers employ their leisure 

in the production of something 
that is not a law book, the outcome is 
usually but new fuel added to the fires 
that no perishable book can escape. 
But this cannot be said of Judge Gest’s 
writings. He is one of the literary élite 
of the law, and the book before us has 
permanent worth and distinction. ‘‘The 
Lawyer in Literature” is the work of a 
mind saturated with the classics of 
English literature. It is not a produc- 
tion of severe scholarship, of pains- 
taking criticism or precise historical 
exposition, but it does express the mel- 
low experience of a mind that has found 
its highest delight in the satisfaction of 
its bookworm cravings. It is not easy 
to single out any one essay as more 
notable than the rest. That on Coke 
surely deserves to rank for a long time 
as a classic characterization of the great 
jurist, and is a memorable attempt to 
do justice to his nobler traits and to 
rescue his fame from disparagement 
and misconception. The essay on ‘“The 
Influence of Biblical Texts upon Eng- 
lish Law’’ will undoubtedly be found 
richly suggestive, by every student of the 
history of our institutions, as entering a 
fertile field which has thus far received 
surprisingly little attention. The glow- 
ing essays on the lawyer side of the novels 
of Dickens, Scott, and Balzac are prob- 
ably the most notable contribution that 
has been made on this side of the Atlan- 
tic for years to the litterae humaniores of 
the law — to that department of letters 
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of which Judge Gest, living in an age 
when specialists are many and human- 
ists are few, is one of our most honorable 
exponents.! , 

We are tempted to quote from what 
another humanist of the law, Dean 
John H. Wigmore, says of these essays 
in his spirited introduction to them, but 
piecemeal quotation would fail to do 
justice to a striking exposition of the 
manifold service of literature to the 
profession of the law. 


BLACK’S INCOME TAXATION 


A Treatise on the Law of Income Taxation, under 
Federal and State Laws. By Henry Campbell 
Black, author of Black’s Law Dictionary and of 
treatises on Judgments, Bankruptcy, Constitu- 
tional Law, Interpretation of Laws, Judicial Prece- 
dents, etc. Vernon Law Book Co., Kansas City, 
Mo. Pp. xvi, 262, and appendix and index 141. 
($4.) 

HE Federal Income Tax presents a 
new sort of problem for our law- 
yers. Few states have had effective 
local income taxes and the decisions 
under the income tax of-war times are 
comparatively few. Hence there are 
few precedents for interpretation of the 
new Act of Congress of 1913. Although 
corporate bonds since 1894 have usually 
contained clauses providing for payment 
of coupons without deduction for any 
tax, having in mind a possible future 
federal income tax, most _ business 
methods have been developed quite 
without reference to such a tax. The 
new statute is modeled on the two earlier 
acts in this country as well as upon the 
English Act, but it is modified in many 
places with a view to more efficient col- 
lection. Hasty changes in the final con- 
ference occurred, as is customary in 


1 See 23 Green Bag 456. 
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Congressional legislation. These in- 
crease the ambiguity which already 
existed in many parts of the statute. 
Treasury regulations evolved in haste 
since the passage of the Act have clari- 
fied some of the confusion, but appar- 
ently this has been accomplished by 
exceeding the powers conferred on the 
Department under the Act. In the 
uncertainty as to the exact effect of 
the Act books on this subject will be 
much sought by lawyers. 

Considering the promptness_ with 
which this book was issued after the 
passage of the statute it is remarkably 
good. The author was in Washington 
during the debates on the Act and had 
much material in readiness based on 
decisions under the English Income Tax 
and those rendered under our earlier 
statutes as well as under the few state 
statutes. These cases will be the first 
beacons to guide through the maze of 
conundrums which the application of 
the statute to the actual conditions will 
produce. There are a few parts of the 
Act that the book hardly treats at all, 
such as the paragraph imposing the 
additional tax on larger incomes, but 
as far as it goes the book is intelligent 
and accurate. It contains a discussion 
of the constitutionality of income tax 
laws, a discussion of many questions 
that will arise in the interpretation of 
the Act, and an appendix containing 
the income taxes imposed not only by 
the present Act but by the preceding 
federal and state statutes, the decisions 
under which are cited in the body of the 
book. S. R. W. 


WOERNER’S DECEDENTS’ _ ES- 


TATES 


The Law of Decedents’ Estates, including wills, 
An abridgment for the use of law students of J. G. 
Woerner's great treatise for practitioners on The 
American Law of Administration. Edited by Wil- 


liam F. Woerner and F. A. Wislizenus, instructors 
in the law department of St. Louis and Washington 
Universities. Little, Brown & Co., Boston. Pp. 
xxxvi, 496 and index 29. ($4 met.) 
ROBATE law is not an important 
subject in the curriculum of our 
law schools. Often, when it is taught, 
only a little time is allotted to it in the 
work of the final year. Frequently it is 
an elective and not a prescribed study. 
When probate law is taught at all, the 
course given is usually one on wills and 
administration; a survey of the general 
topic of decedents’ estates is usually not 
attempted. On the subject of wills we 
have Costigan’s Selection of Cases and 
Chaplin’s Principles of the Law of Wills 
with Selected Cases, both of them good 
books for instruction. Schouler on Wills 
is an extended standard treatise par- 
ticularly suited to the practitioner, con- 
taining much matter unnecessary in a 
short law school course. 

The law of decedents’ estates is so 
largely statutory, and deals so largely 
with formal matters which are mere 
excrescences on the surface of substan- 
tive law, that it does not seem worthy 
to be given a place of such prominence 
in the prescribed curriculum as to ex- 
clude subjects more important to the 
training of the lawyer. If, however, 
it is to be taught, the branch of it deal- 
ing with wills seems the most profitable 
to take up, owing to the existence of 
a body of legal doctrine in this field 
which plays an active part in the juris- 
prudence of today and may serve a 
highly instructive purpose. 

The editors of the book before us 
state that in lecturing upon the subject 
of wills and administration in Wash- 
ington and St. Louis Universities they 
found no suitable text-book covering 
this field. What they have done is not 
to make a book supplying this need of a 
text on wills and administration, but to 
prepare a text the scheme of which 
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mingles the law of wills with the law of 
decedents’ estates, and permits no devia- 
tion from a comprehensive study of the 
whole subject. The book therefore con- 
tains a great deal more than can be 
taught in a short course. Much of the 
historical matter is excellent, and the 
treatment of the practical details of 
administration is so extended as to offer 
very thorough preparation for the special 
work of probate practice. There is, 
however, a certain lack of proportion in 
a scheme of this kind, both intrinsically 
and in relation to other subjects in the 
curriculum, and a work based on such a 
scheme does not seem to be quite what 
the higher standards and more approved 
methods of legal education call for. 
This, however, can be nothing more 
than the result of considerations which 
influenced the editors, and does not 
reflect in any way upon the ability 
which they brought to their task. 


BIGELOW’S CONCLUDING 
RETROSPECTIONS 


MR. 


Retrospections of an Active Life. By John 
Bigelow. Doubleday, Page & Co., Garden City, 
N. Y. V. 4, 1867-1871, pp. 572; v. 5, 1872-9, 
417 + 14 (appendix) + 28 (index). 

HE two remaining volumes of Mr. 

Bigelow’s autobiography, though 
issued posthumously, under the editor- 
ship of his son, come to us virtually in 
the same shape as if we had received 
them from his own hands. They bring 
the record down to the year 1879, where 
it must stop. While it is to be regretted 
that one of the greatest of American 
autobiographies falls so far short of 
measuring the full span of an eventful 
existence, we are permitted to hope 
that the mine of information left in his 
letters, diaries, and other literary re- 
mains may be utilized in future publica- 
tions prepared by those closest to him. 

In their general character the volumes 
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differ little from the three already re- 
viewed (22 Green Bag 592). The most 
striking difference is that to be found 
in an increased preoccupation with 
literary interests, for after giving up his 
diplomatic mission to France Mr. Bige- 
low spent three years in what he calls 
“comparative idleness,’ interesting him- 
self in his farm and in literary pursuits, 
and afterwards, though he accepted such 
responsibilities as those of editor of the 
New York Times and Secretary of State, 
not to speak of other engagements, he was 
unable to play the role of publicist for 
any length of time to the exclusion of 
that of the scholar, bibliophile, and 
author. During these years he wrote 
his ‘‘France and Hereditary Monarchy,” 
his sketch of Tilden’s life, and his 
“Wit and Wisdom of the Haytians.”’ 
He also met many of the literary celebri- 
ties of the day, American and foreign, 
of whom his lively impressions are re- 
corded. 

These ‘‘retrospections’” are exceed- 
ingly readable, they reflect the sane 
estimates of a ripe mind of the men and 
movements of his own time, and 
they are of inestimable historical value. 
Further, in the absence of the note of 
egotism, they are a model for auto- 
biographies. 


WHITIN’S PENAL SERVITUDE 


Penal Servitude. By E. Stagg Whitin, Ph.D., 
general secretary of the National Committee on 
Prison Labor, assistant in Social Legislation in 
Columbia University. National Committee on 
Prison Labor, New York. Pp. vii + iii (introduc- 
tion) 100 + 62 (appendices) + viii (index). 

HIS book was written to express cur- 

rent progressive opinion in favor 

of the state use system as opposed to the 
contract system of prison labor. But 
while the subject treated, in its economic, 
political, and educational aspects, is 
primarily that of prison labor, the book 
deals also with the broader subject of 
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penological reform, not methodically, 
it is true, but in a way that takes for 
granted fundamental principles of the 
newer penology, like the individualiza- 
tion of punishment and the preparation 
of the convict to earn an honest liveli- 
hood after his release. Dr. Whitin 
is secretary of the National Committee 
on Prison Labor, and his book purports 
to be ‘‘a brief summary of the findings” 
of that committee. It is more than 
merely a tract, a circular, or a report, 
it is a conscientious and intelligent con- 
tribution to the literature of penology. 


COOK ON CORPORATIONS 
A Treatise on the Law of Corporations Having a 
Capital Stock. By William W. Cook, LL.D., of 
the New York bar. 7th ed., 5 vols. Little, Brown 
& Co., Boston. Pp. Ixxii, 4030 + 954 (forms, table 

of cases, and index). ($32.50 net, delivered.) 
HIS standard treatise on private 
corporations, oftener cited than 
any other authority, and unquestionably 
the leading general work in its field, 
attains increased value by thorough 
revision and enlargement at the hands of 
the author. The inclusion of a large 
number of forms, many of them never 
before published, is a novel feature of 
the work which will add to its utility 
to the practitioner. The extent of the 
work is increased by one volume, it now 
running into five volumes, and it is 
more than ever a monumental treatise 
on a great topic. Since the work was 
begun, nearly thirty years ago, about 
60,000 citations have been personally 
examined and summarized by the author. 
The treatise has been of slow growth, 
and we can thus understand its freedom 
from marks of haste or mechanical 
routine and applaud the skill of the 
author in building up his edifice of 

exposition on such firm foundations. 
Among the important topics which 
have received much judicial construc- 
tion since the appearance of the last edi- 


tion in 1908, and have rendered a new 
edition necessary, are: watered stock, 
who may buy stock, fraud in sale of 
stock, trusts, dissolution, frauds on 
stockholders, ultra vires acts, intra vires 
acts, powers of officers, stockholders’ 
suits, bonds, receivers, quasi-public cor- 
porations, telegraph companies, and ex- 
press trusts under the common law. 
About 6,000 new citations have been 
prepared and inserted by the author, 
and he has brought the text fully 
up-to-date. 


COHEN’S TRADE UNION LAW 


Trade Union Law. By Herman Cohen, of the 
Inner Temple, Barrister-at-Law. 3d ed. Stevens & 
Haynes, Temple Bar, London. Pp. xx, 182+ 
appendices and index 77. (7s. 6d.) 


HE enactment of the Trade Union 

Act of 1913, passed to alter the 
law as declared by the House of Lords 
in Osborne v. Amalgamated Society of 
Railway Servants (1910, A. C. 87; see 
22 Green Bag 135), has furnished the 
occasion for a revision of an excellent 
synopsis of English trade-union law, 
arranged in the form of a collection of 
statutes with commentary. The author 
has brought to his task abilities of a 
high order; his prefatory matter on the 
liability of trade-unions for torts, the 
history of trade-unions, and restraint of 
trade, will interest even those who would 
not have occasion otherwise to make 
use of a book of this sort. 


HEISLER’S FEDERAL INCORPOR- 
ATION 


Federal Incorporation: Constitutional Questions 
Involved. By Roland Carlisle Heisler, Gowen 
Memorial Fellow in the Law School of the Uni- 
versity of Pennsylvania, 1910-12. Boston Book 
Co., Boston. Pp. 213+8 (table of cases) + 10 
(index). ($3.50 met.) 


VERY satisfactory treatment of 
federal incorporation is given in 
the able but not extensive work for 
which the University of Pennsylvania 
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Law School stands sponsor and which it 
has listed as No. 3 in its series of publi- 
cations. The treatment of the constitu- 
tional questions is logical and convinc- 
ing Four possible methods of making 
federal incorporation compulsory are 
discussed. Two of them, exclusion of 
products of state corporations from inter- 
state commerce and exclusion of their 
matter from the mails, the author thinks 
of questionable constitutionality as in- 
fringing the equal protection of the laws. 
Of the other two, the writer gives his 
preference to exclusion of state corpora- 
tions from interstate commerce, though 
he considers that taxation of interstate 
commerce transacted by state corpora- 
tions would be equally constitutional. 
Other phases of the subject are also 
discussed, and in the concluding chap- 
ter a clear definition of interstate com- 
merce is attempted. 


NOTES 


“The Income Tax Law of the United State> 


of America Analyzed and Clarified,’ by Alber 
H. Walker of the New York bar, is a pamphle 
of 132 pages, in three parts. The first is a very 
clear analysis and criticism of the new federal 
Income Tax, calling attention to many problems 
of construction, with suggested interpretations. 
The second part is an attack upon another 
pamphlet issued by another author shortly after 
the Act took effect. The third part is the text 
of the Act. The pamphlet will prove enter- 
taining and instructive to all students of the new 
federal Income Tax. (Privately printed, New 
York, 1913.) 


The Proceedings.of the 36th annual meeting 
of the New York State Bar Association, held at 
Utica last January, contain much important 
matter on the judicial recall and popular criti- 
cism of the courts (see 25 Green Bag 127). These 
were not the only subjects to receive extended 
and noteworthy discussion, and the printed re- 
port shows what serious attention was given to 
such topics as uniform procedure in federal 
courts, arbitration of the Panama Canal tolls 
question, revision of civil practice in New York, 
bipartisan nominations for judges of the Court 
of Appeals, workmen’s compensation, etc. 
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One of the most interesting of recent bar 
association reports is that of the last annual 
meeting (1913) of the Illinois State Bar Associa- 
tion. So much discussion of the subject of pro- 
ceduralt reform in Illinois took place at the ses- 
sions that the volume contains much that is 
worthy of attention. Besides the extended de- 
bate the papers delivered by President Harry 
Higbee, William E. Higgins of Kansas, Herbert 
Harley and Albert M. Kales, all touch various 
phases of the general topic of procedure and the 
administration of justice. Of the committee 
reports included, one of the more significant is 
that of the Committee on Legal Education, in 
which the chairman, Dean John H. Wigmore, 
presented a strong dissenting opinion in which 
he urged that more adequate recognition be paid 
to the laxity of requirements for admission to 
the bar in Illinois. 


BOOKS RECEIVED 


The Thirteenth Juror: A Tale Out of Court. By 
Frederick Trevor Hill, author of Lincoln the Law- 
yer, The Accomplice, etc. Illustrated by Gordon 
Grant. Century Co., New York. Pp. 211. ($1.20 
net.) 


Public Opinion and Popular Government. By 
A. Lawrence Lowell, President of Harvard Univer- 
sity. American Citizen Series, edited by Albert 
Bushnell Hart, LL.D. Longmans, Green & Co., 
New York and London. Pp. xiv, 303 + 112 (appen- 
dices and index). ($2.25 net.) 


Politician, Party and People. Addresses deliv- 
ered in the Page Lecture Series, 1912, before the 
Senior Class of the Sheffield Scientific School, Yale 
University. By Henry Crosby Emery, LL.D., Pro- 
fessor of Political Economy in Yale University. 
Yale University Press, New Haven, Conn.; Oxford 
University Press, London. Pp. 173+ 10 (index). 
($1.25 met.) 


A Treatise of the Modern Law of Evidence. 
V. 4, Relevancy. By Charles Frederic Chambe1- 
layne, of the Boston and New York bars, American 
editor of Best’s Principles of the Law of Evidence, 
American editor of the International Edition of 
Best on Evidence, American editor of Taylor on 
Evidence. Matthew Bender & Co., Albany, N. Y. 
Pp. xxxv, 1148+ index to all four volumes 335. 
($28 for the 4 vols.) 


A History of Continental Criminal Procedure, 
with Special Reference to France. By A. Esmein, 
Professor in the Faculty of Law of Paris. Trans- 
lated by John Simpson, of New York; with an edi- 
torial preface by William E. Mikell, Professor of 
Law in the University of Pennsylvania, and intro- 
ductions by Norman M. Trenholme, Professor of 
History in the University of Missouri, and William 
Renwick Riddell, Judge of the High Court of Jus- 
tice for Ontario. Continental Legal History Series, 
v. 5. Pp. xlv, 606+ 34 (appendices and index). 
($4.50 met.) 
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Articles on Topics of Legal Science 
and Related Subjects 


Actions. ‘When is a Freehold Involved, 
within the Meaning of Section 118 of our IIli- 
nois Practice Act?’” By Elmer M. Liessmann. 
8 Illinois Law Review 176 (Oct.). 

“It is submitted that a simple test of whether 
a freehold is involved or not is this: Is there a 
deed, decree or title regular on its face, and pur- 
porting to pass a freehold, under which one 
party claims a freehold, the validity of which 
is disputed by the other party? If so, then a 
freehold is involved.” ; ; 

Under the Illinois Practice Act a litigant is 
entitled to go directly from the nisi prius court 
to the Supreme Court when a freehold is involved. 


Adjudication. See General Jurisprudence. 

Aerial Law. ‘‘Sovereignty of the Air.” By 
Blewett Lee. 7 American Journal of Inter- 
national Law 470 (July.). 

Useful as an introduction to the literature, 
already large, of a contentious subject; the 
author directs attention to many of the latest 
Continental contributions. 

Asexualization. ‘‘A Protest Against Laws 
Authorizing the Sterilization of Criminals and 
Imbeciles.”” By Charles A. Boston. 4 Journal of 
Criminal Law and Criminology 326 (Sept.). 

In this notable article, Mr. Boston convin- 
ingly maintains that all legislation of this sort 
is premature, in view of our lack of the requisite 
knowledge of the laws of heredity. He quotes 
Leonard Darwin as saying that asexualization 
should not be enforced even on those whom 
Mr. Darwin regarded as certain to transmit a 
criminal tendency, until further information 
on the subject isavailable. The constitutionality 
of the punishment, or penal substitute, also 
receives full consideration. 

Biography. ‘Francis Lieber.’’ By Hon. 
Elihu Root. 7 American Journal of International 
Law 453 (July). 

Senator Root’s address as president of the 
American Society of International Law, deliv- 
ered at the seventh annual meeting, at Wash- 
ington, D.C., last April. 

“Lord Hardwicke.”’ Blackwood’s, v. 194, p. 
482 (Oct.). 

“The damning fault of the work is the author’s 
attitude to his hero. Much may be forgiven to 
the piety of a collateral descendant, but Mr. 
Yorke’s idolatry exceeds the utmost bounds of 
reasonable indulgence.” 

While the writer of this review does not reach 
so favorable an estimate of the biographer as 
has been expressed by Mr. Lovat-Fraser (25 


Green Bag 475) he gives most of his attention to 
Hardwicke, and offers a most interesting article 
on his life. 

See International Law writers. 


Consideration. ‘‘Antecedent Indebtedness 
as Constituting Value in New York.”” By David 
H. Miller. 13 Columbia Law Review 612 (Nov.) 


“It is submitted that the foregoing outline 
of the subject considered, shows that the law 
in this regard is in a confused and unsatisfactory 
condition and that the result of various statutes 
as enacted in New York has not been to place 
it on any logical or consistent footing.” 


Constitutionality of Statutes. “The Ameri- 
can Doctrine of Judicial Power, and its Early 
Origin.”” By William M. Meigs. 47 American 
Law Review 683 (Sept.—Oct.). 

“The extant evidence seems to demonstrate 
conclusively the intention of the Convention 
that the judiciaries of the states and of the 
central Government should be bound in all cases 
to refuse to carry out state laws in violation of 
the intended Constitution.” 

See General Jurisprudence, Police Power. 


Contracts. See Consideration. 


Conveyances. ‘‘The Delivery of Deeds in 
Illinois.” By Albert S. Long. 8 Jilinois Law 
Review 159 (Oct.). 

A concise and detailed exposition of Illinois 
case law. 

Criminal Law and Procedure. “A New 
System of Criminal Procedure.” By Maurice 
Parmelee. 4 Journal of Criminal Law and Crimi- 
nology 359 (Sept.). 

This richly suggestive paper is one of the most 
noteworthy of recent articles dealing with a more 
scientific procedure. Professor Parmelee_indi- 
cates in what way criminal procedure may be 
remodeled so as to utilize more accurate methods 
of determining issues of fact, to theend that the 
process of legal proof may become more rational 
and trustworthy. We reserve the article for 
later notice. 


“A Revolution in English Criminal Proce- 
dure.” By T. Baty. 47 American Law Review 
648 (Sept.—Oct.). 


“What I desire to draw attention to in this 
paper, is the change in this respect which is 
rapidly coming over English jurisprudence. It 
amounts to the introduction of the inquisitional 
system in a characteristically irregular and un- 
authorized way, subject to none of the safe- 
guards which attend that system on the Conti- 
nent... . 











Index to Periodicals 519 


“The new principle appears in connection with 
the new Criminal Evidence Act. That act is 
accordingly seen to put a new pitfall in the way 
of innocent accused persons. Either they must 
incur the suspicion which attaches to an accused 
who dare not go into the witness box to be 
examined —or they must throw themselves 
into the witness box at the earliest moment, 
before they have had proper and full legal 
advice, and at a stage when the prosecution can 
take full advantage of their admissions and 
mistakes.”’ 

See Insanity, Penology, Privileged Witnesses. 


Criminology. See Penology. 


Diplomacy. ‘Our Disorganized Diplomatic 
Service.”’ By James Davenport Whelpley. 
Century, v. 87, p. 123 (Nov.). 

“At no time in the recent history of the State 
Department has the American diplomatic ser- 
vice been in a state of such utter disorganization 
and ineffectiveness as at present.”’ 

See Nationality. 


Due Process. See Taxation. 


Federal and State Powers. Sce Insurance, 
Interstate Commerce, Taxation. 

Freedom of Speech. ‘‘The Courts and Free 
Speech.”’ By Stephen S. Gregory. 8 Jilincis Law 
Review 141 (Oct.). 

“The intelligent student of English history 
will recall that the great controversy which 
lasted for over twenty years as to the powers of 
juries in criminal prosecutions for libel, when 
Lord Camden and Erskine, afterwards with the 
powerful aid of Charles James Fox, fought to a 
successful issue this great battle for free speech 
against all the judges of England, terminated in 
the adoption of Fox’s Libel Act, declaratory in 
form, which secured the right of juries in such 
cases to pass on law and fact. Modern legisla- 
tion in that country seems to me to have im- 
paired this somewhat; and the rigor and strict- 
ness of the law of libel in that jurisdiction cer- 
tainly tend to limit free discussion. I sincerely 
hope these views may not obtain in this country. 
Free speech and a free press are absolutely essen- 
tial to free institutions. It is no reflection upon 
courts and judges to say that these rights cannot 
exist vin all their integrity without trial by 
jury.” 


General Jurisprudence. ‘‘Proceedings of 
the Conference on Legal and Social Philosophy.” 
International Journal of Ethics, v. 24, p. 70 (Oct.). 


The Conference on Legal and Social Philosophy 
was organized in New York last April at a 
meeting held under the chairmanship of Professor 
Dewey of Columbia University, inquiry having 
shown considerable interest to exist in the sub- 
ject among teachers of law and teachers of 
philosophy. The institution of the Conference 
was suggested by the action of the Association 
of American Law Schools in recognizing the 
need of a conscious philosophy of law, and by 
the preface which its committee drew up to the 
Modern Legal Philosophy Series. 

This first meeting, which served the purpose 


of organizing the new body, was called to dis- 
cuss ‘The Relation of the Law to Social Ends.” 
It was arranged that the next meeting should be 
held November 28-9 to discuss the problem of 
“Administrative Justice.’ This meéting will be 
held at Chicago University. 

Abstracts of several interesting papers pre- 
sented at the meeting last April are printed in 
this journal. The subjects were: “The Philoso- 
phy of Law in America,’”’ by Roscoe Pound; 
“The Ethnological Approach to Law,” by A. A. 


Goldenweiser; ‘“‘Ihering’s Theory of Law,” by 
Isaac Husik; ‘‘Responsibility,’’ by H. Rutgers 
Marshall; ‘Criteria of Social Ends,’’ by James 


H. Tufts; “The Conception of Social Welfare,” 
by Felix Adler; ‘‘Law and Progress,”’ by George 
W. Kirchwey; ‘‘The Content of Social Justice,”’ 
by S. N. Patten; ‘Our Litigious System,” by 
E. L. Henderson; ‘‘The Social Sciences as the 
Basis of Legal Education,’’ by William Draper 
Lewis (see 25 Green Bag 479-80); ‘‘The Process 
of Judicial Legislation,’”” by M. R. Cohen (the 
secretary of the Conference); and ‘‘The Social 
_ in the Preamble to the Constitution,” by 
x. A. Black. 

Ww e quote one extract, taken from the abstract 
of Mr. Henderson’s paper; this is how he de- 
scribes the drawbacks of ‘‘the extreme indi- 
vidualism of the litigious system,’’ weighed 
against certain advantages likewise enumerated: 

“(1) It matches the wits and the enterprise 
of the attorneys and so ultimately the resources 
of the contestants, rather than the facts for and 
against a case. Each party suppresses evidence 
against it and distorts testimony to suit its 
case. It fights. As in the medieval trial by 
combat, with which it is directly akin, litigation 
makes the decision rest upon factors irrelevant to 
the issue of justice. 


(2) The expenses of litigation discourage those 
who are wronged from seeking redress, especially 
if their resources be slender. 

“(3) The lawyer, trained to the task of the 
advocate, is put in the attitude not of seeking 
justice, but rather of winning his case. Hence 
the legal profession develops no sense of respon- 
sibility for such laws and such procedure as will 
most efficiently secure justice.’ |The Italics are 
ours.] 


” 


“Courts and Legislation.’’” By Roscoe Pound. 
American Political Science Review, v. 7, p. 361 
(Aug.). Also 77 Central Law Journal 219 (Sept. 
26). 

“We cannot keep before us too clearly that 
finding the law — if you will, judicial law-making 
—jis one thing, and true interpretation quite 
another. In dealing with statutes, since from 
the nature of the case all causes could not be 
foreseen, this finding the law or judicial law- 
making or spurious interpretation is necessary 
unless we would have the court decide by throw- 
ing dice or casting lots. But in constitutional 
law, where the issue is simply whether the legis- 
lative act must yield to the supreme law of 
the land embodied in a constitutional provision, 
the question can only be one of genuine inter- 
pretation. In the first decision upon the legal 
tender act, indeed, and in other cases occasion- 
ally, implied limitations upon legislative power 
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have been derived by analogy. But such im- 
plied limitations, if they exist, must be implied 
in fact. The idea of a prescriptive constitution, 
of principles running back of all governments of 
which bills of rights are but declaratory, is only 
another phase of the idea of natural law, and in 
its application means simply the finality of an 
ideal development of the fundamental principles 
of the common law. In many of our state 
courts this idea has been the bane of constitu- 
tional decisions upon provisions of the bills of 
rights. Indeed it has some warrant in the notions 
of those by whom the bills of rights were framed, 
and if these were statutory provisions, the posi- 
tion that they might be extended analogically as 
being declaratory of common law doctrines might 
be well taken. For our bills of rights represent 
the eighteenth century desire to lay down philo- 
sophical and political and legal charts for all 
time, proper enough in men who believed they 
had achieved finality in thought in each connec- 
tion. The first period of our constitutional law 
was under the influence of these ideas. But 
legislatures at that time were willing to be guided 
by the prescribed charts and would have con- 
formed thereto had there been no such consti- 
tutional provisions. The chief complaint dur- 
ing this period was that the courts extended the 
possibilities of governmental action by inter- 
pretation; for example, that they allowed the 
federal government to do much which it was 
denied the Constitution had granted thereto. 
Later, a period of vigorous legislation upon 
social subjects began and the complaint changed. 
Now it is urged that the interpretation of courts 
is too narrow, that legislatures, state and na- 
tional, are shorn of the powers that belong to 
them. What has happened is this. Experience 
has shown, as judicial experience has always 
shown, the unwisdom of hard and fast enact- 
ment. The eighteenth century political and 
legal charts have been found unsuitable. We 
have found that after all a bill of rights was 
wisely omitted from the original draft of the 
federal Constitution. Such provisions were not 
needed in their own day, they are not desired in 
our day. It is true they have been aggravated 
to some extent by taking them to be declara- 
tory and then reasoning from assumed first prin- 
ciples instead of applying the provisions 
themselves. But that practice has been dis- 
appearing with the wane of the idea of the 
finality of the common law, and the current 
reports show that with few conspicuous excep- 
tions, both federal and state tribunals are 
definitely rejecting it. Consequently it is a 
misfortune that at the very time when spurious 
interpretation is thus losing its only foothold in 
judicial interpretation of constitutions, there 
should be a strong public demand for elimination 
or mitigation of undoubted restrictions by a 
process of spurious interpretation. . 


“With respect to interpretation, . . . I take 
it our tasks are: (1) to rid ourselves here also 
of absolute theories, and in particular of the 
remains of the dogma of finality of the common 
law, (2) to repeal what ought to be repealed 
directly and straightforwardly and not store up 
mischief for the future by demanding indirect 
repeal by spurious interpretation, (3) above all 


to develop a sociological method of applying 

rules and thence if need be of developing new 

ones by the judicial power of finding the law.’ 
p. 504 ante.) 


“The Future of the Common Law.” By Sur- 
rogate Robert Ludlow Fowler. 13 Columbia 
Law Review 595 (Nov.). 


“That the newest-comers from Eastern and 
Southern Europe will take longer to assimilate 
and to become imbued with the national spirit, 
and familiar with the national laws, is not 
unlikely; but that their descendants will ulti- 
mately reject the laws and the customs of their 
new country is contrary to experience and our 
past history. Generation by generation these 
aliens too will soon fade away into the dominant 
and stronger mass of the already mixed popula- 
tion of this country. 

“To the common lawyer, the common law is 
not an end in itself, but a means of furthering the 
convenience of political societies subject to that 
law. To the German jurists, for example, law 
is an end in itself, and they go off on the origin 
of society and the purposes of law; they are 
intensely interested in the motives which first 
led men to regulate conduct by law. To them 
jurisprudence is one branch of philosophy or 
sociology. Their speculations and theories have 
to common lawyers an odor of the laboratory; 
they do not smell of the common law work- 
shop. German jurisprudence is pre-eminently 
a jurisprudence of conceptions; the jurispru- 
dence of the common law is a jurisprudence of 
actualities. Common lawyers say, in substance, 
that there is no such thing as a ‘science of law’ 
in the true meaning of ‘science.’ The Roman 
lawyer, like the common lawyer, never regarded 
law from a purely scientific point of view. The 
Romans did not speak of juris scientia, but of 
juris notitia, juris peritia, juris prudentia. As 
used by common lawyers a ‘science of law’ refers 
merely to the result of an orderly research among 
a great mass of material. When most common 
lawyers speak of a ‘science of law,’ they do not 
employ ‘science’ in its true signification of a 
finding of some thing which is and exists before 
we discover it, but they use the term ‘science’ 
in its secondary meaning, as denoting an organ- 
ized body of known facts. It has been well said, 
‘that’ ‘law’ ‘does not exist until men make it, nor 
does it exist as a subject outside of our conscious- 
ness.’ The deliberate opposition of common 
lawyers to the Continental philosophies of law is 
founded on the opinion that ‘they are darkened 
by metaphysical thought and weakened by de- 
fective analysis of positive law.’ ”’ 

“The Law-Making Forces.”” By William M. 
Blatt. 47 American Law Review 641 (Sept.— 
Oct.). 


“Laws are kept in force by the constant bal- 
anced pressure of numerous social groups, anc 
laws are made by the withdrawal (through fear, 
indifference or self-sacrifice) of the pressure of 
one or more groups. An important corollary 
is: no law can be effective unless sustained by 
the pressure of a powerful group or of several 
groups in a powerful combination.”’ 


See Government. 
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Government. ‘The Political Theories of the 
German Idealists, II.”.. By Prof. W. A. Dun- 
ning, Columbia University. Political Science 
Quarterly, v. 28, p. 480 (Sept.). 


Continued from Pol. Sci. Qu., v. 28, p. 193 
(25 Green Bag 342). This is the concluding part 
of the paper. In the earlier instalment Kant 
and Fichte were dealt with; Wilhelm von Hum- 
boldt and Hegel are here considered, and there 
is a valuable summing-up of the influence of the 
German idealists. 

“There was great diversity among those 
whom I have classed together in this essay. But 
there was also an essential likeness that justifies 
the classification — the conviction common to 
all that the vital truths of political science were 
to be reached rather through the processes of 
pure thought than through investigation of 
experience.” 

These political idealists (1) developed to its 
utmost limits ‘‘the idea of will, as the ultimate 
element in politics and law’; (2) they began by 
formulating the social contract theory afresh, 
but Hegel “dropped it entirely in his explanation 
of the state’; (38) they “‘ascribed immeasured 
majesty and excellence to the state,’’ preparing 
inevitably a tendency for the individual to 
wither and the attributes of authority to become 
the core of discussion; and (4) Fichte and Hegel 
both gave considerable stimulus to “the doctrine 
of nationality as a fundamental principle of 
political organization.’’ The conceptions worked 
out with respect to the last “played a great role 
in the demand for German national unity that 
figured so largely in the stirring history of the 
mid-nineteenth century.” 

See Constitutionality of Statutes, Legislative 
Policy, Separation of Powers. 


Insanity. ‘‘The New York State Bar Asso- 
ciation Questionnaire — Some Comments.”” By 
Smith Ely Jelliffe, M.D., Ph.D. 4 Journal of 
Criminal Law and Criminology 368 (Sept.). 

“To those who have followed the gradual 
development of psychiatry from the time of 
Bayle, who first started the splitting process 
which is segregating the psychotic conglomerate 
into fairly definite entities, to such a medical 
insanity has become an impossibility. 

“‘A still wider retrospect shows that even the 
Hippocratic psychiatrist recognized this; for 
although Hippocrates himself used the words 
‘paranoia,’ ‘mania,’ ‘melancholia,’ in the widest 
of senses, yet he was careful to say that one 
could recognize an entirely different mental 
affection in phrenitis; and although paranoid 
kinds of thinking, 7.e., mad, disordered, crazy 
thinking might be present in phrenitis, yet it 
was not to be confused with his mania, nor his 
melancholia — because it was not conditioned 
as they were by the passage of bile upward to 
the pituita, nor downward to the black gall of 
the liver. 

“It was the early Roman, with his great desire 
to systematize everything, who gave us the 
word ‘insanity.’ The Roman despised what he 
called Greek subtleties in those days — just as 
the law of today is stupid regarding medical 


concepts. It was the legal type of mind that 
produced this false medical generalization, 
which even the early Greeks had avoided. 

“In the long periods of submerged culture and 
civilization, Roman ideas prevailed, and with them 
the idea that there was one mental disease and 
that was ‘insanity.’ 

“How much does a Beethoven symphony 
weigh? is the kind of a question that law and 
medicine are asking each other under the present 
order of things. 

“Law asks for a definition of a social status; 
not for a medical disease. It wishes to know as 
a protecting and regulating bit of machinery, 
how best to guide itself under certain circum- 
stances, and desires as far as possible to put it in 
black and white and make it usable. Here again 
appears that Roman spirit that would reduce 
everything to form. This time the law is at 
fault in hanging on to old concepts long after 
they have outlived their usefulness. The law 
wishes to make one generalization upon a mental 
state as it relates to responsibility for an anti- 
social act, of the validity of a contract, as to the 
capacity to confer with counsel, as to the ability 
to handle one’s estate, etc. ; they would envisage 
all of the situations under one term, and then 
their definition as given is supposed to cover 
it— true with later modifications known to 
lawyers themselves, but still all pigeon-holed in 
the one category ‘insanity.’ ‘ 

“The term ‘criminal insane’ is a particularly 
unfortunate term. It is not an apt phrase. 
It is a very bad one. A sick man with a psy- 
chosis, let it be a paresis, a delirium tremens, an 
acute excitement in an epileptic, typhoid or 
pneumonia patient, may commit an anti-social 
act among many others. This individual should 
never be treated in any other way than any 
other sick man. His place is in a hospital under 
medical treatment, not in a jail under the curse 
of the law, seeking, as the vengeful hand of the 
wounded social body, to extract from him the 
eye for an eye, the tooth for a tooth. .. . 

“What shall the law consider as a crime? 
This question is a large sociological one, and has 
little place in this questionnaire. It is too large 
to discuss. In general a society under certain 
forms of government called democratic does 
theoretically what it desires. How far this is 
from being true has been a theme for discussion 
for centuries. So far as the sick man is con- 
cerned — whether he may have committed an 
anti-social act or not —that is absolutely in- 
different — he must always be regarded in the 
light of one needing medical and only medical 
treatment. Such medical treatment, if society 
so desires, may be under certain restrictive 
regulations, but the proper attitude of mind is 
that medical care and treatment is primary, legal 
restrictions secondary. The present system 
almost amounts to nothing but legal regulation 
and restriction. In New York State even the 
so-called ‘Hospitals for the Criminal Insane’ are 
bits of the political machinery of the ‘Depart- 
ment of Corrections.’ In many other states 
there are even no decent hospitals. The sick 
man is locked up in jail. And this is an age that 
prides itself on enlightenment. 

“The only interest that society has in the so- 
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called criminal insane is his mental disease. 
He is to be treated solely from that point of 
view. He is not a ‘criminal’ save from the 
standpoint of legal sophistry; he is a sick man, 
suffering from a psychosis. . . . He needs treat- 
ment for his psychosis so long as it lasts, and 
society can only demand that the doctors know 
their business, will treat the disease as it should 
be treated, and if society needs protection at the 
same time, or at subsequent times, that the 
proper provision shall be made... . | ; 

“My final comment is that the questionnaire 
itself attempts too much. It could be limited 
to the question of so-called medical insanity 
and the so-called legal tests — then discussion 
might be of profit.” 

See Criminal Law and Procedure. 

Insurance. ‘Franchise in Conducting the 
Business of Insurance and Regulation of its 
Rates.”’ By N. C. Collier. 77 Central Law Jour- 
nal 166 (Sept. 5). 

“Each state should be allowed to select its 
own table of expectancy. . . . The public only 
took over rate regulation of public service com- 
panies, because of the maxim that no one should 
be a judge in his own case. ... When the 
people are convinced that insurance rates are 
but justly compensatory and uniform, a more 
general resort to insurance will be the result.”’ 

International Law. See Maritime Law, 
Nationality, War. 

International Law Writers. ‘‘The Authority 
of Vattel.’”” By Charles G. Fenwick. American 
Political Science Review, v. 7, p. 395 (Aug.). 

“If the practice of nations is frequently quoted 
in support of a given proposition, it is merely 
because Vattel regards it as confirming the 
truth of a rule which he has already established 
a priori; the real test of the lawfulness or 
unlawfulness of a given act is always its con- 
formity with the law of nature.” . ; 

The author announces that a critical esti- 
mate of the actual rules of international law 
formulated by Vattel will appear in a later 
issue. 

See Biography. 

Interpretation. See General Jurisprudence. 


Interstate Commerce. See Insurance, Rail- 
way Rates. 
Invitation. See Trespass. 


Judicial Powers. See Constitutionality of 
Statutes, General Jurisprudence. 


Judiciary Organization. ‘‘The Security of 
Judicial Tenure.’”” By Edmund F. Trabue. (Re- 
port of Committee of Kentucky State Bar Asso- 
ciation.) 47 American Law Review 667 (Sept.— 
Oct.). 

“Itis said the plan is quixotic; that the people 
will never clothe the Judges with life tenure. 
If it be the best, this is certainly an impeach- 
ment of the capacity of the people for self- 


government. Clearly, it does not seem the part 
of statesmanship to abandon the best plan and 
urge something inferior upon the assumption 
that the people have not intelligence sufficient 
to adopt the best. The apprehension, however, 
of opposition from the people arises largely from 
the confusion of our plan with that of appoint- 
ing the Judges. Appointment by the Governor, 
or other officer, takes from the people the power 
of direct action. But we propose the election, 
not the appointment of Judges.”’ 


Labor Unions. See Monopolies. 
Legal Fictions. See Insanity. 


Legal History. ‘‘Notes on the History of 
Commerce and Commercial Law; II, The 
Middle Ages.”” By Layton B. Register. 61 Univ. 
of Penn. Law Review 652 (Oct.). 

A valuable historical survey. Continued from 
61 Penn. L. Rev. 431 (25 Green Bag 313). 

“The customs of the commercial classes, pre- 
served in the statutes of the corporations of 
merchants and of the municipalities, had author- 
ity over very limited territories and were so 
numerous as to be confusing. The great mari- 
time codes brought some order out of the chaos 
in their particular field, though their authority 
was probably simply public acceptance. The 
hostile occupation of the African and Asiatic 
shores of the Mediterranean by the Arabs 
obstructed the route to India and, with the 
advent of the compass, led to the discovery of: 
the ocean route to India and a new hemisphere 
and the decline of Italian and German com- 
merce. In the period to the French Revolution 
commercial supremacy passed to new nations 
more favorably situated to carry on a world 
trade. National consciousness and national law 
were born.” 

“Colonial Appeals to the Privy Council, II.” 
By A. M. Schlesinger. Political Science Quar- 
terly, v. 28, p. 433 (Sept.). 

Continued from Pol. Sci. Qu., v. 28, p. 279 
(25 Green Bag 343). 

“By far the greater proportion of the cases 
appealed were cases of private law and involved 
nothing but private rights.” 

“The Development of the Canadian Legal 
System.” By Sidney T. Miller. 61 Univ. cf 
Penn. Law Review 625 (Oct.). 

Describing the legislative and judiciary sys- 
tem of Canada both before and after the British 
North America Act. 

“Historical View of the Office of Sheriff in 
England.” By Benjamin M. Day. Case and 
Comment, v. 20, p. 320 (Oct.). 

“It has been reduced, step by step, been shorn 
of its strength and glory, and is now at last little 
more than an automatic performer of routine 
affairs, retaining as if in feeble imitation of 
ages past, the shell of stately ceremony. As 
Maitland says, ‘The whole history of English 
justice and police might be brought under this 
rubric, the decline and fall of the sheriff.’ ”’ 

See Constitutionality of Statutes. 
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Legislation. See General Jurisprudence. 

Legislative Policy. ‘The Drift in French 
Politics.’”” By J. Salwyn Shapiro. American Poli- 
tical Science Review, v. 7, p. 384 (Aug.). 

“So completely has the radical spirit taken 
possession of the French people that even the 
reactionaries are dominated by it; for what is a 
coup d'état if not a revolutionary method of 
establishing a conservative government? The 
aristocratic spirit, driven from the body-politic, 
has found refuge in literature; there French 
tradition still rules, unbroken and unchallenged.” 


Maritime Law. ‘The Hudsonian Sea is a 
Great Open Sea.” By Thomas Willing Balch. 
7 American Journal of International Law 546 
(July). 

“If the legal situation of Hudson’s Bay is re- 
garded in the light of the historic development 
of the gradual abandonment of the claim of 
various states to jurisdiction over large extents 
of the sea, and the substitution for those restric- 
tive claims of the principle of freedom of navi- 
gation, commerce, and fishery for all nations, 
more and more over the high seas, it is perfectly 
clear and evident that in the light of present 
international law, the waters of Hudson’s Bay 
— the three-mile belt of territorial waters follow- 
lowing the contour of the shore always excepted 
— form part of the high seas and are free to the 
vessels of all nations for fishing as well as navi- 
gation.” 

Mr. Balch recommends, as a question for the 
Third Hague Conference, a re-statement of the 
limits of territorial seas, and a convention on the 
subject, as a means of forestalling unnecessary 
friction in future between any two great powers 
as a result of fishery controversies. . 


Monopolies. ‘Six Months of Wilson.” By 
George Harvey. North American Review, v. 198, 
p. 577 (Nov.). 


“The proviso [exempting labor-unions from 
prosecution under the Anti-trust Act] was re- 
garded by its sponsors as a mere precursor of a 
definite amendment of the ‘substantive statutes’ 
to exempt one class from the punishment visited 
upon all other classes for criminal offenses 
against the law. Already signs appear that, 
encouraged by President Wilson’s attitude, Mr. 
Gompers intends to urge this explicit proposal 
upon Congress at the coming regular session, in 
conformity with the prediction of Senator 
Hughes.” 


“What the Sherman Anti-Trust Act has 
Accomplished.” By Alfred Hayes. 47 American 
Law Review 697 (Sept.—Oct.). 

“If price regulation fails, government owner- 
ship of all organizations dominant in their trade 
may be inevitable.” 

Nationality. ‘Basic Elements of Diplomatic 
Protection of Citizens, Abroad.”” By Edwin M. 
Borchard. 7 American Journal of International 
Law 497 (July). 

An admirable survey of the subject seen in 
broad historical perspective; philosophical in 
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tone, and clear in its exposition and arrangement 
of leading principles of existing international law. 


Negotiable Instruments. See Uniformity of 
Law. 


Open Seas. See Maritime Law. 


Penology. ‘A Plan of Rational Treatment 
for Women Offenders.’’ By Katharine Bement 
Davis. 4 Journal of Criminal Law and Crimi- 
nology 402 (Sept.). 

“The plan includes: — 


“Ist — The limiting of functions of all courts 
which deal with women solely to determining 
the question of her innocence or guilt. 

“(2d — The establishment of a State Commis- 
sion into whose care all women delinquents should 
be given as soon as convicted. 

“3d — This commission might consist of seven 
members — two from each of the three districts, 
into which the state would be divided, and one 
commissioner at large. The commission should 
be absolutely non-political in character — prob- 
ably appointed by the Governor of the state — 
one each year to serve for a term of seven years, 
and should be men and women fitted by train- 
ing and experience for so important a duty. 
Preferably, I would have such a commission 
composed of three men and four women. The 
state could be divided into three districts. The 
first district to consist of Greater New York, 
the remainder of Long Island and Westchester 
County; the second and third districts would 
comprise the remainder of the state, so divided 
as to give, practically, the same population to 
each division. . . . 

“4th — At a central point in each district, 
but outside of a city, the commission should 
locate a clearing house. Through those clear- 
ing houses all women convicted in each district. 
should pass. Each clearing house should have 
a staff consisting of an expert physician, or phy- 
sicians, a psychologist, and field workers. As a 
result of their study of the individual cases, 
the women would be assigned by the commis- 
sion to the proper institution. The commission 
would be responsible for the work of the clear- 
ing houses; would appoint the heads of each, 
subject to civil service regulations, with the desir- 
able proviso that all scientific positions will be 
open to competition from any well qualified per- 
son whatsoever, regardless of state boundaries. 

“5th — Co-operation should be provided for 
between the commission in charge of delinquent 
women and the state probation commission 
whereby the latter would be directly respon- 
sible for the women placed on probation. All 
persons who were found on the clearing house 
examination to be of fair mentality, capable of 
self-support, and otherwise suitable for proba- 
tion would immediately be turned over to the 
state probation commission. 

“6th — The women’s department in all our 
county penitentiaries, in the New York work- 
house, and in our state prison should be abol- 
ished. Women should be detained in the county 
jails and city prisons (preferably in all of the 
larger cities in detention houses especially for 
women) only until they have been judged guilty 
by the courts. 
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“7th — The using of private institutions only 
for the care of delinquent girls under sixteen 
years of age, making the state responsible for 
the care of all adult women law breakers. 

“8th — A change in the law whereby with 
proper safeguard all sentences for women should 
be absolutely indeterminate. The law to pro- 
vide the conditions under which parole and final 
discharge should be made. 

“9th — The more rational use of the existing 
state institutions for women and the establish- 
ment of such other institutions as would be 
necessary to carry out the plan.” 

“Control of Crime in India.” By Charles 
Richmond Henderson. 4 Journal of Criminal 
Law and Criminology 378 (Sept.). 

A highly informing descriptive article, based 
on observations made in visits to prisons, inter- 
views with the prison superintendents, and read- 
ings of works of travelers and government re- 
ports. A bibliography is appended. 

See Asexualization, Criminal Law and Proce- 
dure, Insanity. 


Perpetuities. See Real Property. 


Police Power. ‘‘Problems of the Police Power.” 
By Prof. Ernst Freund, Ph.D., J.U.D. Case 
and Comment, v. 20, p. 301 (Oct.). 

“A future critical retrospect of the period of 
twenty-five or thirty years now apparently 
drawing to a close will probably condemn the 
attitude of the courts toward the police power in 
matters of labor legislation as constitutionally 
unsound and politically unwise. The impartial 
historian will, however, find an explanation of 
this attitude in the great difficulty of confining 
the exercise of the police power within legitimate 
bounds. 

“It is even now in many cases almost impos- 
‘sible to determine whether or not a measure is 
demanded by considerations of health or safety, 
and the agitation for a further reduction of hours 
of labor of women will have to face the difficulty 
of justifying itself on these grounds. If how- 
ever, legislative control is admitted on the broad 
and practically unlimited basis of social advance- 
ment or economic readjustment, what guaranty is 
there against the abuse of the police power for 
the furtherance of special or class interests 
parading, as they have always done, under the 
guise of the public welfare?” 

This number of Case and Comment contains 
also the following articles on ‘‘The Police Power’’: 
“The Police Power: Its Indefinable Character a 
Potent Reason for Guarding the Manner of 
Selection and Independence of Those whose 
Duty it is to Declare its Scope,”” by Hon. Andrew 
J. Cobb; “Public Opinion and the Police Power,” 
by Hon. Horace M. Towner; ‘‘The Police Power 
of the States as Restricted i the Federal Con- 
stitution,” by Albert H. Putney; and ‘Power of 
Municipality to Prevent Overcrowding of Street 
Cars,” by Herbert C. Shattuck. 


Privileged Witnesses. ‘Waiver of Physi- 
cian’s Incompetency to Testify.” By N. C. 


Collier. 77 Central Law Journal 264 (Oct. 10). 
“IT think this character of statute should be 


treated in a liberal way to the securing of the 
beneficent result it aims at, and the temper of 
some of the cases do not seem in this direction. 
If waiver is to result from a course of conduct, 
the conclusion of waiver should be very clear, 
and the fact that incidentally it may prejudice 
an adversary should not be the test of abandon- 
ment of a statutory privilege.” 


Procedure. See Actions, Criminal Law and 
Procedure, General Jurisprudence, Privileged 
Witnesses. 


Railway Rates. ‘Some Legal Problems of 
Railroad Valuation.”” By Royal E. T. Riggs. 
13 Columbia Law Review 567 (Nov.). 


“Since that time [of the decision in the 
Granger cases] the right of a state to fix the maxi- 
mum rates to be charged for the transportation 
of persons and property within its own jurisdic- 
tion, unless restrained by some charter or con- 
tract, or unless what is done amounts to a regu- 
lation of foreign or interstate commerce, has 
been unquestioned. No limitations upon the 
effect of the decision were suggested, and its 
sweeping effect was pointed out by Justice Field 
in his dissenting opinion in Stone v. Wisconsin 
(94 U. S. 181): — 

““*The questions thus presented are of the 
gravest importance, and their solution must 
materially affect the value of property invested 
in railroads to the amount of many hundreds of 
millions, and will have a great influence in 
encouraging or repelling future investments in 
such property. . . . The doctrine advanced in 
Munn v. Illinois has been applied to all railroad 
companies and their business, and they are thus 
practically placed at the mercy of the legislature 
of every state.’ . 

“So far as the relations of the railroads and the 
intrastate rates of any particular state are con- 
cerned, we cannot but conclude that although 
resting theoretically within the shadow of the 
Constitution, the railroads are really from the 
almost superhuman difficulties of proof which 
must be surmounted, before a state system of 
intrastate rates will be declared invalid, thrust 
back to the age of Mr. Justice Field when he 
wrote the words already quoted, and may yet 
find in the growing power of the Interstate Com- 
merce Commission, so vigorously combatted in 
so many hard fought legal struggles, their sal- 
vation.” 


Real Property. ‘‘Possession as a Root of 
Title.” By T. F. Martin. 61 Univ. of Penn. Law 
Review 647 (Oct.). 

A lucid exposition of English common law 
doctrine, citing one recent case (Perry v. Clissold 
(1907), Law Reports, A. C. 73). 

“Application of the Rule in Shelley’s Case 
Where the Limitations are Equitable, or Where 
There is an Executory Trust.” By Prof. Albert 
M. Kales. 8 Illinois Law Review 153 (Oct.). 


“The trust is executory, so that the Rule in 
Shelley’s case does not apply only where a settle- 


* ment is to be executed or a conveyance made by 


the trustee and where there is an informal or 
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imperfect indication as to what that settle- 
ment is to be, or where the language used to 
describe the settlement to be made is not 
intended by the settlor or testator to be taken in 
its strict legal sense.” A statement of this kind 
does not eliminate difficulties; “‘it now becomes 
a question of construction to determined whether 
the testator has been his own conveyancer,” 
etc. 

See Conveyances. 

Separation of Powers. ‘‘The Lines of Demar- 
cation between Legislative, Executive and Judi- 
cial Functions, with special reference to the Acts 
of an Administrative Board or Commission.”’ 
By Edward D. Martin. 47 American Law Re- 
view 715 (Sept.—Oct.). 

“An examination of the cases shows that gen- 
erally speaking the lines of division laid down in 
the organic laws are strictly adhered to. When 
one department crosses into what is technically 
the realm of another such crossing is either 
constitutionally authorized, or is necessary for 
the department so encroaching to properly carry 
out its own functions.”’ 

Social Legislation. 
of Statutes, Police Power. 


See Constitutionality 


Taxation. “Congressional Regulation of 
State Taxation.”” By Prof. Frank J. Goodnow. 
Political Science Quarterly, v. 28, p. 405 (Sept.). 

“It may accordingly be claimed that the 
decision in the Civil Rights cases does not ex- 
clude the view that Congress may, in the exer- 
cise of its legislative powers under the fifth and 
last section of the Fourteenth Amendment, 
prohibit as a taking of property without due 
process of law the exercise of the taxing power 
of the several states in at least some instances; 
for example, the taxation by states of mortgages 
apart from the domicil of the mortgagee or 
apart from the situs of the land upon which they 
are secured. In other words, Congress has some 


. degree of power to define as against state action 


what is a taking of property without due process 
of law, just as it has some degree of power to 
define under the Thirteenth Amendment what 
is ‘involuntary servitude’ and under the Four- 
teenth Amendment what is ‘equal protection of 
the laws.’ ”’ 


Trespass. ‘‘Status of the ‘Turntable’ Doctrine 
in the United States.’”” By D. Goode Tinsley. 
77 Central Law Journal 245 (Oct. 3). 


Uniformity of Law. ‘The Attitude of the 
Bench and the Bar toward the Uniform Nego- 
tiable Instruments Law.’’ By Hon. Amasa M. 
Eaton. 77 Central Law Journal 282 (Oct. 17.) 


“When adopted, the Act itself is the source of 
authority and the only source of authority, and 
therefore it should be cited and followed and 
decisions under the same sections in cases under 
the same law are the only real precedents. Of 
course, former decisions and old text-books may 
be cited by way of illustration or explanation 
or to explain the historical development of the 
principle involved, but the real authorities are 
the provisions of the Act and the decisions 
under it, whether in the state where the par- 
ticular case is being argued or whether they be 
decisions in the courts of other states under 
the same sections of the same uniform Jaw. 
It is only by following this course that uniform 
decisions under a uniform law can bring about 
uniformity throughout the nation. . . . 

“Uniformity of decisions under a uniform 
law is absolutely necessary to real uniformity, 
and how can there be such uniformity in deci- 
sions without citation and following the deci- 
sions of other courts upon the same sections of 
the uniform law?” 

Appended to this article is a criticism of the 
federal decisions in which the Uniform(?) Nego- 
tiable Instruments Act has been construed or 
where it should have been the basis of the 
decision and wherein its provisions were not 
cited and the decisions of other states thereon 
ignored; in place of which, however, the courts 
cite the old common law decisions and the old 
text-books as if they were now the source of 
the law instead of the Act itself. 

See Consideration. 


War. ‘The Prisoner of War.” By George B. 
Davis. 7 American Journal of International 
Law 521 (July). 

Review of a recent French treatise by 
du Payrat, which General Davis regards of great 


excellence, and the subject-matter of which he 
presents and discusses at some length. 





Latest Important Cases 


Burglary. What Constitutes Breaking — 
Opening a Door Left Ajar— Sliding Door of 
Freight Car. Vt. 

A rather full consideration of the legal defini- 
tion of burglary was set forth in the opinion of 
the Vermont Supreme Court in State v. Lapoint, 
in which a conviction on a count charging burg- 
lary was confirmed, where the accused had entered 


a freight car by pushing the door, which was 
open about an inch, halfway open and climbing 
in. The court, on exceptions, held this sufficient 
to constitute a breaking. Munson, J., said: — 

“It may be conceded at the start that by all 
the earlier cases, and by the great weight of 
authority to the present day, the further opening 
of a door left ajar, or of a window slightly raised, 
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is not such a breaking as is essential to the crime 
of burglary. This being the situation our ex- 
amination of the cases will have reference 
mainly to the reasons given for the rules adopted, 
and the consistency with which the rules have 
been applied. .... 

““A man may have locks on all his doors and 
windows, and if he closes the doors and windows 
without turning a lock, this is not to be ac- 
counted negligence. But if in addition to the 
non-use of his fastenings he leaves a window sash 
slightly raised, his negligence becomes a shield 
to the intruder. This distinction evidently turns 
upon the theory, prominent in both early and 
recent cases, that the manifest carelessness of 
the householder tempts the passer-by to enter. 
It is doubtless true that a window partly raised 
or a door standing ajar may attract attention 
and be a temptation to one who might not be 
be disposed to try a window or door to see if it 
was unfastened. But other conditions quite 
as likely to attract attention and tempt the 
observer have been held sufficient to support the 
charge; for instance, a network of twine covering 
a window space otherwise open, or a chain at- 
tached to the outside of a door and hooked over 
a nail. Com. v. Stephenson, 8 Pick. 354; State 
v. Hecox, 83 Mo. 531. And one court has dis- 
agreed upon and left undecided the question of 
breaking, where the covering of a window opening 
was a cloth hanging from two nails in the top 
of the window frame. Hunter v. Com., 7 Gratt. 
641. ° 

“The word ‘breaking’ implies the use of force, 
but it is universally held that the slightest force 
will be sufficient. It is evident that the question 
of force has no bearing upon the distinctions 
affecting this case as they are established by the 
decisions. The mere lifting of a closed window 
is a sufficient breaking, but the further raising 
of a partially opened window is not. The push- 
ing open of a closed but unlatched door is a 
sufficient breaking, but the pushing back of one 
found standing ajar is not. And yet the force 
used in the two cases of either class is of the 
same character and degree, differing only in 
the continuance of the effort. 

“It is said by way of a general designation that 
the thing moved or displaced to permit the 
entrance must be something which is relied upon 
as a security against intrusion and a means of 
safety to person and property. The cases show 
how little this means. No provision for safety 


is required beyond what is included in the barest 
construction of a building intended to meet the 
requirements of civilized life. The occupant 
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may rely upon substances and conditions which 
are altogether wanting in real security, — pro- 
vided no opening whatever is left. The require- 
ment, as applied to the ordinary means of en- 
trance, is limited to measures which are about 
equally adapted to guard against the entering 
af strangers bent on crime and the unceremon- 
ious intrusion of friends. 

“It has always been held that an entrance 
through a chimney is a breaking. It is said that 
a chimney is as much closed as the nature of 
things will permit — that it is a necessary open- 
ing and needs protection. The pushing open 
of a closed but unfastened transom, that swings 
horizontally on hinges over an outer door of a 
dwelling-house, is a breaking. Timmons v. 
State, 34 O. St. 426,32 Am. Rep. 376. But if it 
were left to hang slightly away from the frame it 
would not be a breaking to push it further, — 
unless it were held otherwise on the ground that 
the position of the transom was such that the 
condition in which it was left would not be likely 
to attract attention. In other words, if such a 


. transom is left in a position to serve in the slight- 


est degree the purpose for which it was put on 
hinges, an entrance by way of it will not be a 
breaking. If an upper sash sustained only by a 
pulley weight is left in position, it will entitle 
the household to the protection of the law. Rex 
v. Haines, Russ. & Ry. Cr. Cas. 451. But if it 
be left a little lowered, an entrance effected by 
pulling it down will not subject the intruder 
to the penalty. As far as the law is concerned, 
the necessities of convenient, unobstructed and 
adequate ventilation have thus far yielded to 
the theories which burden the inmate with the 
duty of protecting the outsider from temptation. 
The incongruity of this situation cannot well be 
overlooked in a time when the necessity of a 
constant and abundant supply of fresh air is 
so generally recognized. 

“Whatever reasons may formerly have existed 
for making this distinction, there seems to be 
none for maintaining it longer. 

“The offense consists in breaking and entering 
with felonious intent; and the real breaking is 
the removal of the obstruction which, if left as 
found, would prevent the entering. The fact 
that a quarter of an inch of the space needed to 
effect an entrance existed before the intruder 
commenced operations ought not to relieve him 
from the penalty. The point has never before 
been brought to decision in this state. The only 
cases we know of which directly support the view 
taken are Claiborne v. State, 113 Tenn. 261, 106 
Am. St. Rep. 833; People v. White, 153 Mich, 
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617, 15 Ann. Cas. 927; State v. Sorensen, 138 N. 
W. 411 (Iowa). Convenient references to the 
cases generally will be found in the notes to 
People v. Richards, 2 Am. St. Rep. 383; State 
v. Vierck, 1389 Am. St. Rep. 1047.” 

Insanity. See Wills. 

Interstate Commerce. Excise Tax on Capi- 
tal of Foreign Corporations — Burdening of Inter- 
state Commerce by State Regulations. U.S. 

In Baltic Mining Co. v. Massachusetts and 
S. S. White Dental Co. v. Massachusetts, (L. ed. 
adv. sheets, no.1, p.15) the United States Supreme 
Court by a majority of six to three upheld the 
constitutionality of a state statute imposing an 
excise tax upon the capital stock of foreign cor- 
porations for the privilege of doing business 
within the state. The Court (Day, J.) said: 

“The examination of the previous decisions 
of this court shows that they have been decided 
upon the application to the facts of each case of 
the principles which we have undertaken to state, 
and a tax has only been invalidated where its 
necessary effect was to burden interstate com- 
merce or to tax property beyond the jurisdiction 
of the state. In the cases at bar, the business 
for which the companies are chartered is not of 
itself commerce. True it is that their products 
are sold and shipped in interstate commerce, and 
to that extent they are engaged in the business 
of carrying on interstate commerce, and are 
entitled to the protection of the Federal Con- 
stitution against laws burdening commerce of 
that character. Interstate commerce of all 
kinds is within the protection of the Constitution 
of the United States, and it is not within the 
authority of the state to tax it by burdening 
laws. From the statement of facts it is plain, 
however, that each of the corporations in question 
is carrying on a purely local and domestic busi- 
ness, quite separate from its interstate trans- 
actions. That local and domestic business, for 
the privilege of doing which the state has im- 
posed a tax, is real and substantial and not so 
connected with interstate commerce as to render 
a tax upon it a burden upon the interstate 
business of the companies involved.” 


The Chief Justice and Justices Van Devanter 
and Pitney dissented. 


Wills. Disposing Capacity of Insane Testator 
—‘*Manic Depressive Insanity’? — Civil and 
Common Law Tests. ae A 

In one of the first cases to be decided where 
the issue was the capacity of a testator afflicted 
with ‘‘manic depressive insanity,” the Sur- 
rogates’ Court of New York County decided, in 


Matter of Martin, Nov. 1913, that the burden 
was on the proponent, to satisfy the conscience 
of the surrogate that the testator was capax at 
the moment of making his will, and that in case 
of doubt on that point, the decree by the common 
probate law must be against the will. 

Surrogate Fowler said in his opinion: — 

“In countries where the civil law obtains it 
is claimed that there is observable a greater 
refinement than is common with us in cases 
involving legal capacity. It is claimed in civil 
law countries that the decisions in common law 
countries are on the subject of legal capacity 
“variant and discordant,” and I fear it is so. 
In civil law countries it is generally held that the 
proof of legal capacity in cases of partial insanity 
is extremely difficult, and that when lucid inter- 
vals have to be computed by days and hours 
courts should be strongly inclined on that ground 
alone to disbelieve in the restoration of the patient 
to a state of disposing capacity. In common 
law countries this is nowhere so clearly stated. 
As this is the first case, I think, in this state on 
a will made by one proven to be afflicted with 
the intermittent type of insanity now known 
as ‘manic depressive insanity,’ there is in exis- 
tence no authority for this very case, and when 
that is the fact the civil law rule becomes in this 
court, in the absence of all other authority, ex- 
tremely cogent (In re Van Ness’s will, 139 N. Y. 
Supp., p. 493; In re Swarts’s will, 139 N. Y. 
Supp., p. 1113). 

“But I will not rest my judgment in this cause 
on a rule taken from the civilians. There is a 
well established principle of that probate law, 
which is part of the common law of this state, 
and this principle I think is determinative here. 
I refer to the rule requiring a proponent of a will 
to satisfy the conscience of a probate court that 
the will he propounds is the will of a free and 
capable testator. If proponent fail so to satisfy 
the conscience of the court, the court may then 
pronounce against the will. This was a well 
established canon of the probate law, which, as 
a part of the common law, became the funda- 
mental law of this state by constitutional reserva- 
tion, and I have never been able to put my hand 
on an express and clearly pronounced adjudica- 
tion in this state changing this old and estab- 
lished principle of the testamentary law. Indeed 
I find the principle tacitly recognized in cases of 
late authority in this jurisdiction (Howland v. 
Taylor, 53 N. Y., 627; Rollwagen v. Rollwagen, 
63 N. Y., at p. 517; Matter of Cotrell, 95 N. Y., 
at p. 336).” 

(Reported N. Y. Law Jour., Nov. 18.) 
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THE AMERICAN JUDICATURE 
SOCIETY 


T a time when the largest scientific 
undertakings of the age are so 
largely committed to the care of privately 
endowed agencies, it is surprising that 
we should have had to wait till the year 
1913 for the establishment of a founda- 
tion devoted to the cause of scientific 
reform of judicial organization and 
procedure. It seems that a great debt 
of gratitude is due Mr. Herbert Harley 
for bringing about the creation of such 
a foundation —a debt the greater be- 
cause he has not only possessed the 
initiative to establish it on a basis that 
promises effectiveness and success, but 
has also, with admirable discernment, 
formulated a working program which 
should command the unqualified endorse- 
ment of every thoughtful and candid 
member of the legal profession. 

The American Judicature Society is 
based on the idea that the most effective 
preliminary to law reform is a consensus 
of the best expert opinion on the defects 
of procedure and the remedies to be 
applied. Once these expert recommen- 
dations have been obtained, in the shape 
of concrete proposals emanating from 
the best qualified observers, their adop- 
tion and fulfillment may be left to take 
care of itself, for the proposals need no 
higher sponsorship than that of the best 
expert opinion, and may be trusted to 
exert sufficient influence upon the bar, 
the public, and the legislatures by 
virtue of the personnel of the body 
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making the proposals and of their 
manifest intrinsic merits. 

In the absence of any institution so 
well fitted to undertake this task, the 
American Judicature Society can accom- 
plish what no other body could hope 
todo. The undertaking requires a high 
degree of specialization and is in its 
nature highly laborious. The American 
Bar Association would be an appropriate 
agency, but neither it nor any law school 
faculty could possibly provide itself 
with the requisite facilities for the 
accomplishment of an enterprise of such 
magnitude. Nor could the work be 
carried out under government auspices. 
An undertaking which demands such 
large resources of talent, time and money 
can be performed only by some private 
organization specially constituted to 
take charge of it, and the plan of Mr. 
Harley’s organization has been so care- 
fully studied in its details that it is hard 
to see how it could have been improved 
upon. 

It is of course not to be supposed that 
experts will be in agreement upon every 
point. But they are likely to be in 
agreement on most of the cardinal 
matters, and experience has shown on 
more than one occasion that the best 
way to solidify expert opinion on any 
subject is to prepare a joint draft em- 
bodying concrete proposals. Such 
drafts, through their submission to a 
council of three hundred of the fore- 
most lawyers of the country for criticism, 
will be certain to express the ripest con- 
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clusions obtainable and to provide a 
satisfactory standard for legislative 
action. 


The first task of the society will be 
to draft a model judiciary act. In the 
words of the founder, ‘‘under a scientific 
organization of courts procedure dimin- 
ishes in importance. Most significant 
of all are the methods for selecting 
judges, their compensation and tenure, 
and independence of every allegiance 
save only the law.’”’ There will also be 
wide acquiescence in the fact that 
“experience for over a generation in 
England has proved beyond all cavil 
that a unified court with administrative 
machinery has no stomach for techni- 
calities of procedure.” 

The society will then submit a model 
short procedural act supplemented with 
a model code of rules of court. It also 
proposes after thorough research to 
formulate and submit a model act to 
organize the bar of a state, so that the 
bar can attain the power to govern 
itself and discharge its specific respon- 
sibilities. 

This is no visionary undertaking, 
no foolish quest of unattainable uni- 
formity. As Mr. Harley said in his 
preliminary circular, it is not conceivable 
“that we should ever have one uniform 
and unvarying procedure for all state 
and federal courts. . It is never- 
theless true that the principles involved 
in the organization and operation of 
courts are identical in all states.” In 
settling the details of this procedure 
“there is no panacea. Diagnosis is all- 
important. When we have correctly 
ascertained the causes for dissatisfaction 
we shall be able to formulate the appro- 
priate remiedy. We have a wealth of 
experience in the assorting of which 
scientific methods are needed.” 

There is no reason why any jealousies 
should hamper the work of the society, 
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for it will naturally enlist the services 
of those most active on behalf of pro- 
cedural reform in the national and state 
bar associations; it should therefore 
tend to unify professional opinion and 
to strengthen the work of every state 
bar association committee by bringing 
it into closer solidarity with committees 
in other states engaged in similar tasks. 
It is also a satisfaction to discover that 
there is at last a satisfactory clearing 
house for discussion, to which all in- 
terested in law reform can look for 
responsible leadership in the propaganda 
of the movement. It will be no small 
advantage to lawyers and laymen to 
be able to feel, at last, that they can 
confide in an agency which will sub- 
stitute concentrated, well organized 
effort, for the wellnigh fruitless dissi- 
pation of energy that has marked the 
experience of recent years. 


A GHOST STORY IN COURT 


TROMBOLI, that island volcano 
which is known as “The Light- 
house of the Mediterranean,’ once 


figured in a court of law in connection 
with a most circumstantial ghost story. 
In the year 1688 a Mrs. Booty brought 
in an English court an action of slander 
against a certain Captain Barnaby, inas- 
much as he had declared that she had 
seen ‘Old Booty running into the flames 
of hell, pursued by the devil!’’ 

The words were admitted, but for the 
defense it was proved that on May 15, 
1687, the day of Old Booty’s death, the 
captain with a large party of friends 
went ashore at Stromboli to shoot rab- 
bits. At about 3.30 in the afternoon, 
two men were seen running toward the 
volcano. Captain Barnaby exclaimed, 
“Lord bless me, the foremost is Old 
Booty, my next door neighbor.’”’ They 
then vanished in the flames, a fact of 
which every one took note. 
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In addition to the testimony of Cap- 
tain Barnaby and his friends, Old Booty’s 
clothes were brought into court and 
identified by several witnesses as being 
similar to those worn by the foremost 
man who ran into the crater. The 
judge, Chief Justice Sir Robert Wright, 
was so impressed by this evidence, that 
he said: “Lord have mercy upon me 
and grant that I may never see what 
you have seen. One, two, or three may 
be mistaken, but not thirty.”” Mrs. 
Booty lost her case, and, it is thought, it 
remains the only judicially accepted 
ghost story on record. 


EXPEDITING A VERDICT AND 
SENTENCE 


N THE early days of courts in the 
western territories, many amusing 
and often ludicrous occurrences re- 
lieved the dull dry-as-dust cases that 
are inevitable in the law at its best. 

A Michigan lawyer recalls that old 
Judge Markham, or it may have been 
some other equally versatile jurist, was 
presiding on the bench in the County 
of Monroe, in the Wolverine Territory, 
where an equally original character, 
Colonel White (or Black, or Gray) was 
sheriff, a rum case was on trial and the 
jury were out considering their duty and 
the evidence, and the law in the case. 

They had been out an unreasonably 
long time and the Judge became quite 
nervous, and wanted a verdict, because 
he had some friends from Kentucky 
whom he was entertaining at home. 
To his clear and far-seeing mind, one 
of the most remarkable, in many ways, 
that ever held jurisdiction in the state 
or territory, there was no excuse for 
any prolonged consideration of the case 
by any jury. 

Leaning his chair, 


back in big 


seemingly lost in thought, he suddenly 
sat bolt upright and beckoned to the 
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Colonel, who majestically walked to- 
ward the bench. 

“Colonel — Mr. Sheriff, I should say, 
—just see if that respondent won't plead 
guilty provided his fine is put at $50?” 

The sheriff smiled a broad smile, and 
went over and had a short quiet conver- 
sation with the prisoner. It took buta 
few minutes, and in less time than it 
could be told, he had retracted his plea, 
pleaded guilty and had been fined. 

Then the Court sent out for the jury. 

“Gentlemen,” said he, “it seems that 
some of you are not satisfied in your 
minds that the prisoner is guilty.”” The 
jury looked at each other. 

“Is that a fact, gentlemen ?”’ 

“It is, may it please the Court,”’ said 
the foreman. 

“Well, then, for your own information 
and edification I will say that the 
prisoner has a clearer idea of that ques- 
tion, and is well satisfied that he is 
guilty, for he has pleaded guilty and has 
been fined. You are excused from further 
consideration of the case.” 





CONTEMPT OF COURT 


URING the temporary illness of the 
Judge just quoted, another Judge 

from another county was presiding in his 
place; a ‘“‘boozer’’ to some extent, with 
not much ability and less dignity and 
respectability. At this session of court, 
Lawyer Johnson, who had rather a 
familiar acquaintance with the Judge, 
called around at the hotel where he 
was staying and during an entirely in- 
formal discussion of things in general, 
was tempted to perpetrate a harmless 
joke on the old man. It was not 
appreciated nor liked, quite the reverse. 
Throwing down his big odoriferous cigar, 
he turned around on the lawyer and 
remarked that he was about to enter 
up a fine of $5 for contempt of court. 
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Astonished and completely upset by 
this turn of affairs, she remonstrated. 
Court was not in session; it was ab- 
surd; it could not be done; _ besides, 
“Judge, you will please to remember 
that this Court is a proper and legitimate 
subject of contempt at all times!”’ 

Nevertheless he paid the fine. 


THE SALIC LAW DEFINED 


HE following agreeable lines, which 

are reproduced from the columns 
of the Boston Globe, were written by a 
Maine lawyer who has long been one 
of our own subscribers: — 


Salic law was Teutonic, 

A statement laconic, 

When thought — without mention, 
When brought — mere invention, 
And from our present view 

Like Topsy — “‘just grew.” 


What its origin was 

Has been frequent cause 

Of legal presumption, 

And studied assumption; 
But as far as e’en heard, 
Only guessed from the word. 


*Twas not thought of much 
Until women, as such, 

On reigning were bent 

By right of descent, 

Which vain man, quite elate, 
Invoked Salic law to abate. 


It was ages ago, 

And woman, although 
Assigned quite to the home 
Found her way to the throne; 
And Salic law had no naming 
When women began reigning. 


And the law to this day 

Men invoke the same way, 

Excluding women from voting, 

On which many are doting, 

And that’s how we get 

The mad suffragette. 

Jos HERRICK. 

Camden, Me. 
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HAPPENINGS IN COURT 


REMARKABLE illustration of 
how well the 10,000 soldiers at 
Texas City, Texas, behave themselves 
may be had from the fact that during 
all their nine months’ stay there, only 
once have any of them been arraigned 
before the Justice of the Peace, and 
that case was summarily dismissed. It 
all happened like this: There was a lull 
in the business of dispensing justice to 
the camp followers through the Texas 
fee system, so the old Justice turned a 
wistful eye toward the soldier himself. 
It had been reported that some turkeys 
had been stolen by soldiers from one 
of the hotels, and so, not knowing that 
the artillery regiment had acquired the 
reputation of being the toughest, rough- 
est and most quarrelsome of all the out- 
fits, he arraigned four artillery men for 
the theft. During the course of the 
trial an argument arose among the four 
defendants as to whether any of them 
should testify, and during the alterca- 
tion that followed the old Justice, feeling 
himself unable to maintain the dignity 
of the court, hurriedly disappeared 
through the back window and called 
back excitedly : — 
“Case dismissed! Court’s adjourned 


id 


The other day at the army camp in 
Texas City, Texas, an old soldier was 
brought before a young West Pointer 
for trial on a summary court charge. 

‘“‘Now, how do you plead?” asked the 
young officer with all dignity. 

“Not guilty, sir,” answered the old 
soldier gravely. ’ 

The young officer looked at him for a 
few minutes, and then with a puzzled 
look asked: ‘‘How do I know you are 
not guilty?”’ 

The old soldier smothered a smile, 
caught himself, and then after an in- 
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tense silence straightened up and re- 
peated, ‘‘Not guilty, sir.” 

Another intense silence followed, and 
then the young officer thundered: ‘Not 
guilty! All right! Prove it then.” 


CORNELIUS JOHNSON. 





TOO MUCH FORESIGHT 


LAWYER in Kansas City was not 

long ago retained by an Irish con- 
tractor to draw up his will. The task 
was accomplished apparently to the 
satisfaction of the Celt; the lawyer’s 
fee was paid; and the latter supposed, 
of course, that the matter had been 
concluded. To his great surprise, there- 
fore, he received another call from his 
client the next day, who expressed his 
conviction that the affair had not been 
properly adjusted. 

“Why, what’s the trouble?” asked the 
legal light. 

“Trouble enough,” said the Irishman. 
“I didn’t sleep the whole night through 
for thinkin’ of that damned will. You’ve 
fixed it so I’ve not left myself a chair to 
sit on!”’ 





CORPORATION COLOR 


CLEVELAND lawyer tells of a 
case that came before the Ohio 
courts involving the disposition of cer- 
tain building lots. Originally sale had 
been made on the condition that no land 
in the division should be sold to a negro. 
One buyer was very much enraged when 
he ascertained that, later, many of the 
lots had been disposed of to a corpora- 
tion composed entirely of negroes. 
Suit was immediately brought by this 
buyer. The defendant sought to justify 
his action on the ground that the land 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiyuities, facetia, and anecdotes. 





had not been sold to a colored person, 
but to a corporation. The other side, 
through its counsel, retorted with the 
statement that, since a corporation was 
a person in law, then if its members 
were all negroes, it could with the 
utmost propriety be termed a colored 
person. It looked as if this argument 
might prevail, when the defendant came 
forward with this hypothetical case for 
the court’s consideration : — 

“If the corporation had been com- 
posed half of white men and half of 
negroes, could it then have been con- 
sidered a mulatto?” 

This turned the tide, and defendant 
lost. 


A CANDID WITNESS 


ie a town of upper New York they 
tell of a certain Deacon Potter, a 
man of great eccentricity but high moral 
character. This deacon would tell the 
truth and shame the devil. On one 
occasion a friend was engaged in a law- 
suit in regard to some land a few miles 
from Utica. He held the land at a 
high price. During the trial he called 
the deacon as a witness, to prove how 
valuable the land was. The deacon was 
sworn and asked if he knew the land. 
“IT know every foot of it,’’ he said. 


“Very good. What do you think of 
it?” 

The deacon paused for a moment as 
if to make sure that he would return 
an appropriately emphatic reply, and 
then said: — 

“If I has as many dollars as my 
yoke of oxen could draw on a sled on 
glaze ice I would not give a dollar an 
acre for it.” 














Correspondence 


THE MEANING OF “ss.”} 


To the Editor of the Green Bag: — 

Sir: I read with interest your article 
by Mr. Charles Mann, A.M., upon ‘“The 
Mysterious ss.’”’ in legal process and 
pleadings,? and was much disappointed at 
the outcome, without questioning the 
erudition of the gentleman. And bear- 
ing in mind that English Kings in early 
days sat in person as Chancellors in a 
movable court, and dispensed justice, I 
can give you a better meaning for the 
letters ‘‘ss.”” placed upon each side of 
the Chancellor’s collar than scilicet, or 
to wit, which I gathered from the perusal 
of a small volume entitled ‘‘Courts and 
Lawyers of England.”’ 

In view of the profound reverence the 
English people pay to their superior 
judges, and the rule which obtains,with 
the British bar, that no lawyer, or bar- 
rister rather, can be too talented to be 
a judge, the reason appeals to me, and 
I believe it will to you when it is dis- 
closed. 

The letters ‘“‘ss.’”’ upon all legal 
process stand for the words Sovereign 
Salvator, which I construe to mean, in 
the connection used, a constant re- 
minder to all litigants, and persons 
having business in courts, that through 
the discharge of the King’s duties, 
through his judges, alone, shall they 
have right and justice awarded to them, 
the English Government always recog- 
nizing that there is such a character as a 
patriot King. Bearing in mind the hard 
practical common sense of the English 


1 See 25 Green Bag 59, 386. —Ed. 
2September number, 1913, p. 386. 


people, and their adhesion to reason- 
able force upon all occasions to enforce 
established order, this is the most com- 
mon-sense and reasonable explanation 
I have ever met. And whether it is the 
true cause or not, which I certainly 
believe it is, it should be written as 
a mystery solved. It accords with our 
judgment of right, and the eternal fit- 
ness of things. As we have discovered 
a reasonable and plausible reason, fur- 
ther discussion is as useless as the 
attempt to rob Shakspere of his repu- 
tation by certain Baconian fanatics. 
Shakspere wrote and fathered his words, 
he was praised and abused therefor, as 
their author and _ father. Johnson 
praised him, his contemporaries Web- 
ster, Jonson, Beaumont and Fletcher, 
recognized his ability and conceded his 
worth. Voltaire riddled his crudeness 
with his shafts of raillery. Two hun- 
dred years after his death Ignatius Don- 
nelly and Dr. Orville Owen attempt to 
paint him as a Jackdaw, a futile task. 
Therefore let ‘‘ss.”” be a mystery no 
longer, either in America or England. 
In America the people’s power reigns, 
through that power justice is adminis- 
tered and relief given. In England it is 
theoretically through the power and 
good will of the King. With the mean- 
ing I assign the letters are symbolical 
of a proper sentiment. It is to be 
hoped that they may remain forever 
upon the court’s process as representing 
something intelligible and not a mere 
jumble. 


JAMEs H. Pounp. 


Detroit, Mich. 
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Monthly Analysis of Leading Legal Events 

Owing doubtless in large measure to 
the interest excited in the coming elec- 
tions, the month was free from note- 
worthy legal developments. The Sulzer 
impeachment trial held the centre of 
the stage, furnishing a salutary example 
of the tendency to broaden the grounds 
for impeachment so as to recognize 
the public character of the conduct of an 
official from the time he enters upon his 
candidacy, rather than simply from the 
moment when he is elected or inducted 
into office. The Thaw litigation con- 
tinued to drag itself out without reach- 
ing the long awaited conclusive termi- 
nation. The judicial elections have in 
the main been free from any sensational 
results, and notwithstanding the con- 
troversy which grew out of Judge Wer- 
ner’s connection with the Jves case, in 
New York State, he missed being re- 
elected only by a majority of about 
4,000 votes given his opponent, Judge 
Bartlett, while Judge Hiscock, the other 
state bar association’s candidate, was 
easily elected. 

It is of interest to note that there is 
in New York a revulsion against the 
tendency which aims at the statement 
of the evidence, in appealed cases, in 
narrative form, the new rule of practice 
which has just gone into effect embody- 
ing the recommendation of some of the 
bar associations that the evidence shall 
be set out by question and answer, at 
least in statements of case and exceptions 
as distinguished from bills of excep- 
tions, to avoid the danger of a distorted 
narrative presentation of the evidence. 

In the field of penal reform, it seems 
likely that the generous action of Thomas 
Mott Osborne, chairman of the New 


York Prison Commission, in serving out 
a week in the Auburn penitentiary to 
see for himself how prisoners are treated, 
will tend to arouse public interest in 
reform measures and to help the move- 
ment for the individualization of pun- 
ishment and wiser and fairer treatment 
of offenders. 


Personal 


Hon. Charles C. Craig, newly elected 
Justice of the Illinois Supreme Court, 
was for twenty-five years a lawyer in 
active practice in Galesburg, IIl., and 
served two terms in the legislature. He 
is a son of the late Judge A. M. Craig, 
who served continuously as Justice of 
the Supreme Court from 1873 to 1900. 





Chief Justice George M. Powers, ap- 
pointed by Governor Fletcher to suc- 
ceed Chief Justice John W. Rowell, 
resigned, took his place on the bench 
of the Supreme Court of Vermont at 
the opening of the October term. The 
new Chief Justice is promoted from an 
Associate Justiceship. His predecessor, 
Judge Rowell, who is seventy-eight 
years old, has the honor of having been 
on the supreme bench longer than any 
other man in the history of the state. 





A portrait of the late John B. Gantt, 
judge of the Missouri Supreme Court, 
was presented to the court Oct. 14 at 
memorial exercises in which several 
addresses were made in his memory. 
At this ceremony former Judge John F. 
Phillips of Kansas City made the re- 
markable statement that the death of 
Judge Gantt, which occurred last year, 
soon after his retirement, had been 
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hastened by the criticisms of the decision 
in which he held that the omission of the 
word ‘‘the’’ from the clause “against the 
peace and dignity of the state’’ invali- 
dated a criminal indictment. 





The Impeachment of Governor Sulzer 


What will doubtless go down in history 
as the most noted impeachment trial 
in this country since the trial of Andrew 
Johnson, came to an end on October 17, 
when the High Court of Impeachment 
in New York voted 43 to 12 to remove 
Governor William Sulzer from office. 

Governor Sulzer was found guilty on 
three of the articles preferred against 
him. These were as follows: 

Article 1.— That Governor Sulzer filed with 
the Secretary of State a false statement of his 
receipts and other monetary transactions in- 
volved in his gubernatorial campaign. 

Article 2.— That he committed perjury in 
his statement to the Secretary of State relative 
to receipts and expenditures. 

Article 4.— That he suppressed evidence by 
means of threats to keep witnesses from testi- 
fying before the legislative investigating com- 
mittee. 


The vote on articles 1 and 2 was guilty, 
39; not guilty, 18. On article 4 the 
vote was guilty, 43; not guilty, 14. On 
five other charges he was unanimously 
acquitted. 

Of the nine judges of the Court of 
Appeals, Judges Cullen, Bartlett, Chase, 
and Werner voted not guilty on articles 
1 and 2, and Judges Collin, Cuddeback, 
Hogan, Hiscock, and Miller voted guilty. 
On article 4 Judges Cullen, Hiscock and 
Miller voted not guilty, and Judges 
Bartlett, Chase, Werner, Collin, Cudde- 
back and Hogan voted guilty. But in 
the final vote all the judges were recorded 
as for impeachment, except Presiding 
Judge Cullen, who was excused from 
voting. 

Contrary to expectation, the Governor 


investigating committee. 
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did not take the stand in his own defense. 
The reason given by the newspaper 
correspondents was that he wished to 
keep his wife from being brought into 
the proceedings. 

Impeachment was decided on on 
August 13 by the Assembly, by a vote 
of 79 to 45. The beginning for the trial 
was set for Sept. 18, the court to consist 
of the entire Senate and the judges of 
the Court of Appeals. At the trial the 
Governor was represented by D-Cady 
Herrick, Austen G. Fox, Louis Marshall, 
and other prominent counsel, the prose- 
cution being conducted by Alton B. 
Parker, and other counsel. A motion 
to quash the proceedings was made on 
the score of illegality. Judge Cullen, 
in deciding the matter, held that 
although the state constitution forbade 
the legislature in special session from 
passing on matters other than those 
named by the Governor in his call, he 
nevertheless felt that the clause should 
be given a reasonable construction. He 
said: 

So construed, these subjects all relate to what 
the legislature as a body can do, and not to the 
power vested in one branch of the legislature. 

The constitution gives the assembly power 
to impeach. It was in regular session. I use 
regular session in the sense that it was regularly 
convened, in response to a call by the Governor. 
Now, having the power of impeachment, it 
could exercise that.at any time. 

The evidence secured from Henry 
Morgenthau, Allan A. Ryan, and Duncan 
W. Peck by cross-examination had much 
to do with securing the impeachment, 
as it related to conduct while in office, 
rather than before election. Mr. Mor- 
genthau, the new Ambassador to Turkey, 
testified that Governor Sulzer had re- 
quested him to treat the campaign 
contribution as a private affair between 
Sulzer and himself and to be “easy” 
with him in his testimony before the 
Ryan said 
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that Sulzer had urged him to ask Senator 
Root to use his influence with William 
Barnes to get Republican members of 
the Assembly to vote against impeach- 
ment, and to ask DeLancey Nicoll to 
persuade Charles F. Murphy to call 
off the legislative investigation. Peck 
testified that Sulzer had asked him to 
deny his campaign contribution, even 
if he should be under oath. The testi- 
mony of these three witnesses was not 
contradicted. 

Foremost among the questions in- 
volved in the trial was that whether 
the Governor could be impeached for 
acts that had occurred before his official 
term began or that did not constitute 
misconduct in his official capacity. The 
members of the Court of Appeals divided 
by a vote of five to four on the question 
whether the court of impeachment could 
take cognizance of the offenses charged 
in articles 1 and 2, that is, the filing of a 
false sworn statement of the defendant’s 
receipts and expenditures in the guber- 
natorial campaign. ‘“‘It is interesting,” 
says the New York Law Journal (edit- 
torial, Oct. 22), “that on these questions 
Judge Werner voted foracquittal because, 
after considering the arguments pro 
and con, he was in doubt whether offenses 
occurring before the term of office began 
could be considered, and gave the 
Governor the benefit of the doubt.” 
On the other hand, some of the other 
members of the Court of Appeals took 
the position that these acts furnished 
proper ground for impeachment, be- 
cause, in Judge Miller’s phrase, they 
“reached into the Governorship.” 





Criminal Law and Criminology 


Judge Harvey Baker of the Boston 
Juvenile Court, speaking before the 
Rhode Island Congress of Mothers at 
Providence, Nov. 5, said that trained 
probation officers sufficient in number 
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so that none of them shall have 
more than seventy-five boys under 
his care, and all under the charge 
of a specially trained, well-paid chief, 
are the most essential part of a juvenile 
court. Of that new feature, the clinic 
for juvenile delinquents, he said: ‘The 
feature of the court next in importance 
to the probation department is the 
clinic for discovery of any physical or 
mental difficulties or deficiencies which 
may be the cause of the child’s delin- 
quency. Thousands of dollars and thou- 
sands of hours are being wasted annually 
for the lack of such clinics. This clinic 
should be presided over by an especially 
qualified man. He should first of all be 
a well-trained all-round physician with 
a winning personality. Superadded to 
his medical training he should have a 
good knowledge of psychology. Experi- 
ence shows that this clinical function 
cannot be adequately performed for the 
court even by a group of experts in a 
psychopathic hospital, much less by any 
dispensary. The expert service must be 
close at hand and must be embodied in 
one person.” 





After voluntarily spending a week as 
a convict in the Auburn penitentiary, 
Thomas Mott Osborne, chairman of the 
New York State Commission on Prison 
Reform, left the prison on October 5. 
His experience included, not only the 
ordinary daily life of a convict, but 
punishment for infraction of rules, in- 
cluding 16 hours in the dungeon. He 
had been reprimanded for looking around 
on the first day of his imprisonment. 
He had been put in the dungeon during 
the afternoon of October 4 for refusing 
to work longer. On being released, Mr. 
Osborne declared the prison system to 
be a form of slavery and subject to the 
same objections as any other form of 
slavery. It deprives the convict, he 
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declared, of individual initiative, makes 
him an automaton and sends him out 
on his release unable to become the 
guider of his destinies. Among the 
faults of the system he mentioned the 
like treatment of all convicts, regard- 
less of difference in offenses, and differ- 
ences in personal characteristics, also the 
needlessly cruel and severe rules, such 
as those which restrict a convict to the 
writing of but one letter a month and 
deprive him of the right to use his senses 
of sight and speech. In summing up 
the result of his experiment, Mr. Osborne 
said: “I hope to translate this experience 
into something of great value to the 
convicts, to myself, and to every citizen 
of the State of New York. I have 
gained a new knowledge of human 
nature, a new faith in human nature, 
a new altruism, because I have seen 
so much in Auburn prison that was 
gracious and brave and splendid in every 


” 


way. 


The New York State Prison Com- 
mission, of which Thomas Mott Osborne 
is chairman, recommended on October 
24 to the State Superintendent of Prisons 
a number of reforms in the management 
of the Auburn penitentiary. The recom- 
mendations are to allow convicts to read 
newspapers and magazines and to send 
and receive letters oftener than once a 
month. They furthermore provide for 
abolition of the policy of enforced silence, 
for better food, for a system of punish- 
ment graded according to offense instead 
of the same punishment for all offenses, 
for better sanitary rules and for more 
humane treatment generally. 








The Law’s Delays in New York 


At a meeting of the New York County 
Lawyers Association at the Hotel Astor 
Oct. 9, Franklin Pierce, a member of 
the association, attributed the law’s 


delays in New York to the indolence of 
judges, and said that if they would 
conduct their courts as business men 
would conduct them, half of the law cases 
of the United States could be tried in 
New York City with the number of 
judges now sitting. He recommended 
that the judges sit from 10 a.m. to 5 p.m. 
daily, instead of a few hours a day. 

Supreme Court Justice Giegerich, 
commenting on this statement in an 
interview furnished the New York Sun, 
said that any one interested in finding 
out the truth could do so by sitting in 
court during the calling of the calendar. 

“It is amazing to listen to the variety 
of excuses the lawyers interpose to have 
the trial of the cases in which they ap- 
pear delayed,”’ said Justice Giegerich. 
“Often it is not advisable to force these 
dilatory attorneys to trial when it is ap- 
parent that they are not prepared, if for 
no other reason than that the interests 
of their clients would suffer. The result 
is that judges are forced constantly to 
adjourn their courts in the middle of the 
day because no cases are ready for them. 
I had to adjourn my court earlier than I 
wanted to today for that very reason. 

“Even after the cases have been heard 
the attorneys often delay final action and 
judgment through failure to file briefs, 
findings or other necessary papers. A 
year ago I caused to be published a 
series of memoranda in cases tried before 
me in which I called the attention of the 
lawyers to the fact that in some instances 
briefs had not been filed although the 
time had expired, and in other cases 
where I had rendered decisions they had 
failed to submit findings and proposed 
judgments.” 

A somewhat different view was ex- 
pressed by Justice Seabury, who was 
also interviewed by the Sun. “The 
judicial force of the state,” he said, ‘‘is 
not economically distributed. In some 
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sections of the state there are a com- 
paratively large number of judges who 
have comparatively few cases, whereas in 
other sections there are comparatively 
few judges who have a great many cases. 
We have carried our appellate system 
to unreasonable lengths and the discre- 
tionary power originally intended to be 
exercised in the court of first instance is 
exercised by the appellate courts. Our 
system is top-heavy. One-half of the 
judges of the state sit in review of the 
action of the other half. Every act of 
the court of first instance is appealable. 
Our appellate courts are overburdened 
with work, much of which is wholly un- 
necessary. The law reports are full of 
opinions which have no permanent value 
upon points of practice and the powers of 
the trial and special term judges are un- 
duly limited.” 

Mr. Justice Seabury also referred to 
the Code of Civil Procedure as an 
abomination and urged the need of a 
short simple practice act. 





Bar Associations 


Maine. — At a meeting of the Maine 
Bar Association held Oct. 14, at Augusta, 
the following officers were elected: 
President, George W. Heselton of 
Gardiner; vice-president, L. T. Carle- 
ton of Winthrop; secretary and treas- 
urer, C. L. Andrews of Augusta; ex- 
ecutive committee, George W. Hesel- 
ton, Gardiner; Joseph Williamson, Au- 
gusta; William H. Fisher, Augusta; 
Will C. Atkins, Gardiner, and C. B. 
Perkins, Waterville. 





Vermont. — Attorney-General James 
C. McReynolds was to have been the 
guest of honor at the annual dinner of 
the Vermont Bar Association, but could 
not leave Washington to be present. 
Clarke Fitts delivered his annual address 
as president of the association Oct. 8, 
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discussing court procedure in Vermont 
and deprecating reversals for insub- 
stantial error. The Committee on 
Jurisprudence and Law Reform made 
nine recommendations, with respect to 
(1) enlargement of the duties of the 
Committee on Professional Conduct; 
(2) proposed approval of the Uniform 
State Acts; (3) drafting of a workmen’s 
compensation law; (4) passage of a law 
requiring the Supreme Court, in ordering 
new trials, to file their opinions a 
sufficient time before the case is re- 
manded to enable counsel to ask for 
a rehearing; (5) adoption of certain 
resolutions similar to those of one of 
the county bar associations; (6) bills of 
exceptions stating the evidence in narra- 
tive form; (7) assignments of errors, 
restricting the questions which may be 
considered in the Supreme Court; (8) 
legislation looking to uniform municipal 
courts throughout the state, and (9) 
revision and consolidation of the general 
laws of the state. Most of these articles 
of recommendation were laid on the 
table for further consideration by com- 
mittees to be appointed by the president. 
The association, however, approved of 
the proposed consolidation of statutes 
and of making municipal courts uniform. 

On the next day the Burlington Free 
Press published an editorial approving 
of these reform proposals, and urging 
greater expedition of procedure. We 
quote one paragraph: “As a matter of 
fact Vermont has reached a point where 
we have not the time formerly available 
for long drawn out processes. Vermont 
lawyers who visit some of the New 
York courts, for example, are impressed 
by the way in which time is saved in the 
handling of civil cases. So many impor- 
tant matters are pressing for considera- 
tion there as to force brevity, although in 
some other directions New York might 
well learn from Vermont.” 
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A somewhat sensational interest in 
the meeting of the association had been 
aroused by the action of its secretary 
in sending an indiscreet letter to Gover- 
nor Fletcher expressing disapproval of 
his selection of Associate Justice Powers 
as Chief Justice of the Supreme Court, 
ignoring ‘‘the twenty-four years’ faithful 
service of Judge Munson.” The secre- 
tary explained his action in writing this 
letter and offered the association a 
straightforward apology, which was 
accepted. 


Miscellaneous 


Several new rules of general practice 
adopted by the Justices of the Appellate 
Division of the Supreme Court last June 
went into effect in New York Nov. 1. 
The most important change is that made 
by amendment of Rule 34, requiring that 
a case and exceptions on appeal, as dis- 
tinguished from a bill of exceptions, shall 
contain all the evidence by question 
and answer, the rulings of the court 
and the exceptions of all parties taken 
upon the trial, ‘but shall not contain 
the opening and summing up or the 
remarks of counsel unless ordered by the 
judge or referee... .. The Appellate 
Division, on rendering final judgment 
on appeal, pursuant to the provisions 
of section 1317 of the Code . . . without 
granting a new trial, may reverse any 
finding, and shall make such new findings 
of facts proved upon the trial as shall 
be necessary to sustain the judgment 
awarded by the Appellate Division. 
The facts as found by the Appellate 
Division shall be inserted in its order 
for judgment, and the facts as found by 
the Special Term or referee before whom 
the case was tried, which are reversed 
by the Appellate Division, shall like- 
wise be specified in such order.” On 
this substitution of question and answer 
form for narrative form in cases on 
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appeal, which follows the recommenda- 
tions of several of the bar associations, 
the New York Law Journal comments 
as follows (editorial, Oct. 10): “Such 
general change of form as to cases on 
appeal is highly desirable, if not actually 
indispensable, for justice where the 
Appellate Division is to deal with the 
facts and render final judgment. It 
sometimes happens, through clever un- 
scrupulousness of one preparing a case on 
appeal and dullness of apprehension or 
inadvertence on the part of his opponent, 
that a record thrown into narrative form 
conveys an incomplete or even erroneous 
idea of the substance of the testimony.” 





Remarkable proceedings have occurred 
in the court of Superior Judge John E. 
Humphries of Seattle, leading to a 
severe arraignment of him by the presi- 
dent of the Illinois Lawyers’ Association 
on Oct. 4, and the adoption by that 
body of a denunciatory resolution. 
Judge Humphries sent thirty-one men 
and six women to jail for contempt in 
signing a protest against his injunction 
forbidding street speaking at certain 
places by Socialist orators. On the 
eve of the arrival of Governor Lister, 
who was on his way to Seattle with 
a view to securing the release of the 
prisoners, Judge Humphries hastened 
to release them and afterward he 
asserted, after a conference with the 
Governor and the other Superior Court 
judges, that he would not resign —‘‘they 
couldn’t pull me off the bench with a 
hook.”’ Glenn Hoover, attorney for 
the Free Speech Defense League and 
former assistant Attorney-General of 
the state, was among those imprisoned, 
and he had also been fined and “forever 
disbarred” by Judge Humphries. Thor- 
wald Siegfried, counsel for Hoover and 
others, who had previously asked the 
prosecutor of the Seattle Bar Association 
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to investigate Humphries’ conduct, was 
cited on this ground to appear before 
Judge Humphries and answer to the 
charge of contempt. Siegfried asked 
for a change of venue on the ground of 
prejudice, which was refused. On Sept. 
30 Acting Chief Justice Parker of the 
state Supreme Court enjoined Judge 
Humphries from sitting as judge in 
contempt proceedings against Siegfried. 
Judge Smith of the Superior Court, who 
proceeded to grant Siegfried’s application 
for the release of Hoover on habeas 
corpus, was publicly denounced by Judge 
Humphries. 


Obituary 


' Bishop, Henry W., a prominent mem- 
ber of the Chicago bar, and a native of 
Lenox, Mass., where he had a summer 
residence, died on Sept. 28, at Seabright, 
N..J., aged 84. 


Cole, Chester G., twice Chief Justice 
of Iowa, for twelve years Associate 
Justice of the Supreme Court, and 
founder of law schools in Iowa, died at 
Des Moines, Oct. 4, aged 89. 


Cross, Joseph, Judge of the United 
States District Court for the district 
of New Jersey, died Oct. 29 at his home 
in Elizabeth. He was graduated from 
Princeton in 1868, and after leaving 
Columbia Law School began practice 
in the office of William Jay Magie, who 
became Chief Justice of the Supreme 
Court of New Jersey and later Chan- 
cellor. He was sent to the New Jersey 
Assembly in 1894 and was Speaker in 
1895. He was elected a state senator 
in 1899, and was appointed federal 
District Judge in 1905. 


Glasscock, John R., former mayor of 
Oakland, Cal., died Nov. 10. He had 
received the honorary degree of LL.D. 
from the University of California. 
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Howland, Henry E., formerly a Justice 
of the Supreme Court of New York, 
and president of the University Club 
and the Yale Alumni Association, died 
Nov. 6 at New York, in his seventy- 
ninth year. He was a noted after- 
dinner speaker and author of the 
epigram, “‘the best thing out of Boston 
is the 5 o'clock train.’’ Aside from his 
professional duties in the firm of How- 
land, Murray & Prentice, Mr. Howland 
found time to make frequent contribu- 
tions to magazines and to interest him- 
self in charitable and civic work. 


Lothrop, Thornton .K., before his re- 
tirement a few years ago one of the 
leaders of the Boston bar, died at his 
home, in Boston, Nov. 2, in his eighty- 
fourth year. Being graduated from 
Harvard in the class of 1849, in 1861 he 
was made Assistant United States Dis- 
trict Attorney. He was the author of 
“The Life of William H. Seward.” 


Mc Kenney, James H., Clerk of the 
Supreme Court of the United States, 
who died on Oct. 13, had served as clerk 
from 1880 to his death, a period of thirty- 
three years. 


Snodgrass, Robert, formerly a president 
of the Pennsylvania Bar Association, 
died in a Baltimore hospital Nov. 8, 
aged 77. He had served as prothono- 
tary of the Supreme Court of Penn- 
sylvania for the middle district for 
twelve years, and later as Deputy 
Attorney-General. 


Stafford, Charles Morton, who had 
practised for forty years in Brooklyn, 
died Oct. 22. He was considered one of 
the foremost and most brilliant lawyers 
of Brooklyn and had handled many of 
the legal transactions of the large banks. 
He also served as a United States Mar- 
shal for the Eastern District of New York 
under President Cleveland. 
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knowledge or inquiry in proper quarters. 


character or ability of the applicant. 





THE GREEN BAGQ’S SELECT LIST 


OF LAWYERS ENDORSED AS OF GOOD STANDING 


This list provides our professional readers with a directory of lawyers in good stand- 
ing who may be relied upon to handle business at a distance in a satisfactory manner. In 
each case the lawyer or law firm named has our endorsement, based either upon direct 


Applications for listing will be promptly acted upon, the period required for inquiry 
into the applicant’s standing not ordinarily exceeding two weeks. The privilege is reserved 
of declining any application without explanations. Such declination merely implies that 
necessary information has not been secured, and must not be construed as reflecting on the 
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Alabama Decatur 
also New Decatur 

E. W. GODBEY 

Post Office Block 
Alaska Juneau 


ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 


England 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States Leer 5 Pore: Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘Rubinstein, London” 


London 





Also Los Angeles 
and New York City 
WILLIAM M. SEABURY 
Mem ber of the Bar of Arizona, California and New York 


Offices — No. 306 Fleming Building, Phoenix, Arizona. 
No. 821 H. W. Hellman Building, Los Angeles, Calif. 
No. 32 Nassau Street, New York City. 


Arizona Phoenix 


Florida Tampa 


JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 





California San Francisco 
HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 


Georgia Atlanta 
A. A. & E. L. MEYER 
Corporation and General Practice 
1101-4 Atlanta National Bank Building 








John R. Jones James M. Thomas 
Connecticut Stamford | Georgia Douglas 
CUMMINGS & LOCKWOOD J. W. QUINCEY 
Attorneys-at-Law Attorney-at-Law 
Stamford National Bank Building Union Bank Building 
District of Columbia Georgia Rome 


Washington 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 

eal Estate Law. 
+ 2d Floor, Clark Building. 
F. W. Lipscomb Wright Willingham 





England London 
MINCHIN GARRETT & CO. 
Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: ‘‘Threefold London."’ Western Union Code. 





Georgia Savannah 
G. W. OWENS 


23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 
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Indiana Montpelier | Michigan Grand Rapids 
JOHN B. MASON CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 
Attorney-at-Law a 
Michigan Trust Co. Bldg. 
lowa Shenandoah | Minnesota Minneapolis 


JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federal Courts 


G. B. Jennings L. H. Mattox 





Kentucky Louisville 
JAMES R. DUFFIN 


Inter-Southern Life Building 


DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 
New York Life Building 
Mississippi 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson J. Harvey Thomp 





Jackson 





Maine , Augusta 
WILLIAMSON, BURLEIGH & MCLEAN 
Granite Bank Building 
Corporation and General Practice 


Organization of Maine Corporations a Specialty 
Joseph Williamson Ernest L. McLean 














Maine Bangor 
CHARLES P. CONNERS 
Counsellor-at-Law 
49 Hammond Street 
Maine Portland 
HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 
Maryland iin Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 
Massachusetts Fitchburg 


CHARLES E. WARE 
Attorney and Counselor-at-Law 
10 and 11 Savings Bank Block, 352 Main Street 
Notary Public. Commissioner to Qualify Civil Officers 
Massachusetts New Bedford 
CHARLES MITCHELL 
Counsellor-at-Law 
Rooms 16 and 17, Masonic Building 





Refers to 
Mechanics’ Nat'l Bank N. B. Safe Deposit & Trust Co. 





Michigan Detroit 


CLARK, LOCKWOOD, BRYANT 
& KLEIN 


1301-08 Ford Building 








Missouri Kansas City 
NEW & KRAUTHOFF 


Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 
Gloyd Building 





New York 
FREDERICK O. BISSELL 


Attorney and Counsellor-at-Law 
26-27 Dun Building 


Buffalo 








North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Assistant U. S. District Attorney 
Ohio : Cincinnati 


AARON A. FERRIS 
Attorney-at-Law 
709 Mercantile Library Building 
General Practice in State and Federal Courts 
Ohio Cleveland 


A. A. AND A. H. BEMIS 
Attorneys-at-Law 
406-407-408 The Arcade 








Alton A. Bemis Alton Hay Bemis 
Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 


Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 





Pennsylvania 
KNIGHT & TAGGART 
Harry S. Knight M. H. Taggart 


Sunbury 


E. I. Culp 
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South Carolina Charleston 
MORDECAI & GADSEN, RUTLEDGE & 
HAGOOD 
Suite 707-714 People’s Office Building 
Broad and State Streets 
South Carolina Spartanburg 
BOMAR & OSBORNE 


Bomar Building 
Corporation and Real Estate Law 
Henry K. Osborne 


Tennessee Knoxville 
JAMES B. WRIGHT 
Corporation and General Practice 
East Tennessee National Bank Building 





Horace L. Bomar 





West Virginia Beckley 


MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 





partment. Out of town business given personal 
attention. 
West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 





Wisconsin Milwaukee 

BLOODGOOD, KEMPER & BLOODGOOD 

Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 








Dignified Publicity 
THE “‘A. L. N.”’ LAW LIST 


24th Year of Continuous Publication 


In connection with the AMERICAN LEGAL 
NEWS we publish a comprehensive list of law- 
yers prepared to handle general legal matters 
for our subscribers, among whom are such con- 
cerns as Standard Oil Co., International Har- 
vester Co.,W.L. Douglas Shoe Co., Tropical Oil 
Co., New York Leather Belting Co., etc. 


Our terms for representation in this law list 
are reasonable. Weare constantly revising our 
“List of Reliable Lawyers” and it may be that 
representation for your city is available. 


Write us for our rates. 


Address DEPT. OF RECOMMENDED ATTORNEYS 





AMERICAN | .EGAL NEWS 


737 Free Press Bldg., Detroit, Mich. 





GTENOGRAPHER and Typewriter, quick, careful and 
accurate, well educated, experienced in legal work, 
best of reference, desires = in Camden, Trenton or 
Philadelphia. Address J. L. M., care Green Bag. 





GREEN BAG, Vol. 25, 1913 


BOUND IN HALF MOROCCO, $4.50 
When complete unbound sets are sent in good con- 
dition, orders are filled at above price less 
subscription rate, i.e., $1.50 


VOLS. 21-24, 1909-12 
Uniform, at same price 


20 VOLS.: oe 
In Half Morocco 
In Green Cloth 
Unbound 


THE RIVERDALE ‘PRESS. 


BROOKLINE, BOSTON, MASS. 


2 5 oo” to Obtain a Successful 
.. Commercial Law Practice 


Tells the plans and methods by which one lawyer built 
up in a reasonably short time a very profitable commer- 
cial law practice. 

Full of ideas and plans that you can adopt to get such a 
practice and income for yourself. Bound in paper. 
Stamps or coin acceptable. 


AMERICAN [ ,EGAL NEws 


ast 
sss 





737 Free Press Building, Detroit, Mich. 








ISTRICT OF COLUMBIA 


PATENTS 


Business from non-resident attorneys es ss 
solicited. Highest references; best services. 
having clients who wish to patent inventions = in- 
vited to write for full particulars and information. 


WATSON E. COLEMAN 








Patent Lawyer Washington, D. C. 
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Che Bonded Attorney 


IS THE BEST MEDIUM WHEREBY TO SECURE EFFICIENT 
SERVICE FOR THE CARE OF OUT-OF-TOWN ITEMS 


' ‘HE lawyers whose names appear therein have been selected because of their attainments in 








the legal profession, and because of their special qualifications in the practice of commer- 
cial law; they specialize in collections and in the management and care of the interests 
of creditors. 

Forwarders find highest satisfaction in the employment of lawyers through our recommen- 
dation; they have the advantages of our complaint department in all instances in which aid may 
be required in the course of correspondence with the lawyer. We keep close scrutiny over the 
conduct of every lawyer employed under our recommendation; and we render effective aid when 
called upon by the forwarders. 

We protect the forwarders who employ our lawyers under our instructions against over- 
charge on the express terms of the employment of the lawyers, and also against default for 
moneys collected and wrongfully retained. 

To secure the advantage of our guaranty, follow our simple instructions: send our forward- 
ing form with the claim to the lawyer and make application for guaranty on the item promptly 
to us. We evidence our undertaking by a certificate of guaranty issued by THE FIDELITY 
& DEPOSIT CO. of Maryland covering each item. 


REPRESENTATION IS PROFITABLE, Apply at once 


The Association of Bonded Attorneys 


511-512 Free Press Building : : MILWAUKEE, WIS. 








Geo. A. Bateson & Co. Inc. 


Law Booksellers 
and Publishers 


PORTLAND, OREGON 


We are the only exclusive law book house in the North- 
west. We carry the largest stock of both New and Second 
Hand Law Books. 


IN ADDITION 


We bought of the receivers of the Keefe-Davidson Com- 
pany 98% of all the new and second hand books on the 
shelves, in bins, in transit, etc., except sheets, plates, 
mats, etc., of some forty books and sets. 














It will be mutually helpful if THe GREEN BAG is mentioned when writing to advertisers. 


J 


; 24g 3814 























